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PREFACE. 



TiiE present Work is dosiKncd, not only for private 
reading, but as a text book for the limlie.st classes in our 
Common hchools and Academics. It is also adapted 
to tJie use ol ihose. who are more advanced, and have 
lelt school, after havnii!; passed through the common 
branches of education. It may also be studied iviih ad- 
vantage by tiiose, wha have arrived at maturer years, 
but whose pursuits have not allowed tbeni leisure to ac- 
(juire a thorough knowledge oi the Republican Consti- 
tution ol Government, under vvliicb the^ live. iSome 
ot the subjects, which arc here treated of, may seem 
remote from those topics, winch ordinarily engage the 

be of such an abstract political miir.vc. that the full value 
ot them can scarcely be Icii, c'iccpt bv jifisons, who have 
had some experience of the (luiies and dilhculties of so- 
cial life. Bui, I tbink, that it will be found, upon closer 
examination, that an objection oi this sort can properly 
apply to very few passages in the Work : and that even 
those, which fall wuhin the scope of the objection, will 
furnish sources of reflection, and means of knowledge, 
wbicli will essentially aid the student in his future progress, 
and place him. as it were, upon the vantage ground, to 
master the leading principles ol poliUcs, and public pnhcy. 
The Work has been framed upon the basis of my larger 
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portant public Docnmfini 


s. which may 
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With tilt 




s. I subnut 


the Work to the 



indulgent considerauon of the Public, adopting the ex- 
pressive motto of the poet. — 

" Content, irbste Ih' naleBnied tlisii waalg may view, 
The leuned reflect on nhat before Hiey knew." 

JOSEFB StORT. 

Cambridge, January 1, 1840. 
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CONSTITUTION OF THE UNITED STATES. 



CHAPTER I. 

History of the Colonies. 

§ 1. Before entering upon the more immediate ob- 
ject of this work, wiiich is, to present to the general 
reader a famihar exposition of the nature aod objects of 
the difierent provisions of ihe Constitution of the United 
States, it seems proper to lalse a brief review of the 
oi^in and settlemeDt of the various States, originally 
composing the Union, and their political reladooa to each 
other at me time of its adoption. This will naturallj 
conduct us back to the American Revolution, and to tfao 
formation of the Confcder;ition of the States, consequent 
thereon. But if we slop hc.tv, \\c. shnll slill be surround- 
ed hy difficulties, mill's., wa uuilerslaiid ilie political 
organization of the various colonics during tlieii' common 
dependence upon the sovereignty of Great Britain, and we 
are in some degree made acquainted with the domestic 
institutions, policy, and legislation, wliich impressed upon 
each of them some pecuhar tiabits, interests, opinions, 
attachments, and even prejudices, which n»y still be 
traced in the actual jurisprudence of each State, and are 
openly or silently referred to in some of the provisions 
of the Consbtulion of Goveminent, by which (bey ue 
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now united. Tlus review will, however, coniiiln but a 
npid glance at tbeso various important topics, and the 
reader must be left to satisfy his further imjuiries by the 
sludy of works of a more large and compruhcasive cliar- 

^'"§2. The Thirteen Amfrii^an Colonies whi(.'h, on ilie 
fourih day of July, 177C, declared ilicmsclvos free and 
independent Siaiea, were New Harapsliire, Massachu- 
setts, Rhode Island, Connecticut, New York, New- 
Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
North Carolina, South Carohna, and CJeoi^ia. All 
these colonies were originally settled by British subjects, 
under (he express or implied authority of the government 
of Great Britain, except New York, which was originally 
settled by emigrants from Holland, and Delaware, which, 
although at one time an appendage to the Government 
of New York, was at first principally inhabited by the 
Dutch and Swedes. The British government, however, 
claimed the territor}' of all these colonies by the right of 
original discovery, and at all times resisted the claim of 
the Dutch to make any settlement in America. The 
Colony of New York became, at an early period, subject 
to British authority by conquest from the Dutcl). Del- 
aware \vas soon separated from New York, and was 
afterwards connected with, and a dependency upon, iho 
proprietary government of Pi.-niisylvania. Tlie otlier 
Slates, now belonging 10 the Union, liad 110 exibtencc at 
the time of the Declaration of Independence ; but have 
since been established within the territory, which was 
ceded to the United States by the Treaty of Peace with 
Great Britain in 1783, or within tiie territory, which has 
been since acquired by the United States, by purchase 
from other nations. 

§ 3. At the time of tlie discovery of America, towards 
the close of the fifteenth century, (1492,) the various 
Indian tribes, which then inhabited it, maintained a claim 
to the exclusive possession and occupancy of the terri- 
tory within their respective Siniits, as sovereign proprie- 
tors of the soil. They acknowledged no obedience, nor 
allegiance, nor subordination to any foreign nation whalso- 
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ever *. and. as far as ihey have possessed the means, 
they have ever since constanily asserted this full rigJit of 
dominion, and have yielded it up only, when it has been 
purchased irom ihem by freaty. or obiamed by force of 
anna and conquest. In short, like all the civilized na- 
tions of ihe eaitli, liie Indian tribes deemed themselves 

1 11 I d f U h n 

1 1 1 I d 1 o o ex 

cise other acts cjI ow r,<u;.ij:i'. iiiion ilie common pnnciple. 
thai the excknivi^ use £lh o ihem an exclusive ng^i to 
the soil, whether it was culiivated or not. 

§ 4. It IS dj&cult to perceive, why then* title was not, 
in this respect, as well founded as the title of any other 
nation, to (he soil within its own boundanes. How, 
then, it may be asked, did the European nations acquire 
the general tide, which thev have alwavs asserted lo the 
whole soil of America, even to that m the occupancy of 
the Indian tribes ? 1 he only answer, which can be 
given, is, their own asscruoii, that tiiev acquired a gen- 
eral title thereto in virtue oi their bem^ the first discover- 
ers thereof, or, in other words, that their title was founded 
upon the right of discovery. They established the doc- 
trine, (whether satisfactorily or DOt is quite a different 
question,) that discovery is a sufficient foundation for the 
right to territory. As between themselves, with a view 
to prevent contests, where the same land had been visit- 
ed by the subjects of diOcrent Eiu-opcmi nations, each of 
which migiit chiim it as lis own, tliere was no inconve- 
nience in allowing the tirst discoverer to have tlie priority 
of right, where the territory was at the lime desert and un- 
inhateted. But as to nations, which had not acceded lo 
the doctrine, and especially as to countries in the possea- 
aion.of native inhabitants and tribes at the time of the 
discovery, it seems difficult to perceive, what pound of 
right any discovery could confer. It would se^ni stiBi^e 
to us, if, in the present times, the natives of the South 
Sea Islands, or of Cochin China, should, by making a 
voyage to, and a discovery of, the Uniled Rtates, on that 
account set up a right to ihc soil iviihiu our boundaries- 

§ 5. The truth is, that the European uatiom paid qqI 
2 XIII. 
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the slightest regard to the rights of the native tribes. They 
treated them as mere barbarians and heatliens, whom, 
if they were not at liberty to extirpate, ihey were entitled 
to deem mere temporary occupants of the soif. They 
might GODrert them to Christianity ; and, if they refus- 
ed conversion, they might drive them from the soil, as 
unworthy to inhabit it. They affected to be governed 
by the desire to promote the cause of Christianity, and 
were aided in this ostensible object by the whole in- 
fluence of the Papal power. But iheir real object was, 
to extend their own power, and increase their own wealth, 
by acquiring the treasures, as well as the territory, of the 
New World. Avarice and ambition were at the bottom 
of ail their original enterprises- 

§ 6. The right of discovery, thus asserted, has be- 
come the settled foundation, on which the European na- 
tions rest their title to territory in America ; and it is a 
right, which, under our governments, must now be deem- 
ed incontestable, however doubtful in its origin, or ttnsat- 
isfactory in its principles. The Indians, mdeed, have 
not been treated as mere intruders, but as entitled to a 
qualified i'i;lit of properly in the territory. They have 
beet) il' ''Aii'-il tri III-- ibo liuvftil Dcciipiiiiis of the soil, and 
entitled lu ii toiuporaiy posscdsion thiii-oof, subject to the 

which actually held the title of discovery. They have 
not, indeed, been permitted to alienate their posses- 
sory right to the soil, except to the nation, to whom they 
were thus bound by a qualified dependence. But in 
other respects, they have been left to the free exercise of 
internal sovereignty, in regard to the members of their own 
tribe, and in regard to their intercourse with other tribes ; 
and their title to the soli, by way of occupancy, has been 
generally respfirted, until it hns been extinguished by 
purchase, or by coiiqMe^t, under the authority of the na- 
tion, upon which they were dependent. A large portion 
of the territory in the United States, to which the Indian 
title is now extinguished, has been acquired by purchase ; 
and a still larger portion by the irresistible power of arms, 
over a br&ve, hardy, but declining race, whose destiny 
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seems to be, to jierish as fast as the wiiile man advances 
upon their footsteps. 

§ 7 . Having thus traced out the origin of the title to the 
soil of America, asserted by the European nations, we mi^ 



different colonies, which originally composed the Union, at 
the time of the Declaration of Independence. The first 
permanent settlement made in America, under the aus- 
pices of England, was under a charier granted by King 
James I., in 1606. By this charter, he granted ali the 
lands lying on the seacoast between the thirty-fourth and 
the forty-fifth degrees of north lautude, and the islands 
adjacent, within one hundred miles, which were not then 
belongit^ to. or possessed by, any Christian prince or peo- 
ple. The associates were divided into two companies ; 
one, the Ftrsi. or Soutbem Colony, to which was grant- 
ed all the lands between the thirty-fourth and forty-first 
degrees of nordi lautude ; and the other, the Second, or 
Northern Colony, to which was granted all the lands be- 
tween the thiriy-eiffhih and forty-fifth degrees of north lat- 
itude, bui uoi witnm oue hundred miles of the prior Col- 
ony. Each Colony was declared to have the exclusive 
propriety or title in all the territory within fifty miles from 
the seat of its first plantation. The name of Virginia 
was in general confined exclusively to the Southern Col- 
Oiiy ; and the name of the Pl^outh Company {from the 
place of residence of the onginal grantees in England) 
was assumed by the Northern Colony. From the for- 
mer, the Stales south of the Potomac may be said to have 
had their origin ; and from the latter, the States of New 
England. 

§ 8, Some of the provisions of this charter dflsBrve a 
particular consideration, from the light, which they throw 
upon the civil and political condition of the persons, who 
should become inhabitants of the Colonies. The two 
companies were authorized to engage, as colonists, any of 
*the subjects of England, who should be disposed to emi- 
grate. All persons, being English subjects, and inhalHt- 
ants in the Colonies, and meir children born ibereiq, were 



now enter upon a brief statement of tl 
ner, in which the different setdements 




iie dmes and man- 
were made, m die 
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declared to have and possess all liberties, franchises, and 
immunities of subjects within any dominions of the Crown 
of England, to all intents and purposes, as if th^ were 
born and abiding within the realm or other domiDiODS of 
that Crown. The original grantees, or patentees, were to 
hold the lands and oilier territorial rights in the Cok>iues, 
of the King, his heirs and successors, in the same aianner 
as the manor of Cast Greenwich, in the county of Kent, 
m England, was held of bim, ui &ee and common socage, 
and not in capite, (as it was technically called,) that is • 
to say, by a free and certain tenure, as contradistinguished 
from a military and a servile tenure, — a privilege of ines- 
timable value, as those, who are acquainted with the his- 
tory of the feudal tenures, well know.* The patentees 
were also authorized to grant the same lands to the inhab- 
itants of the Colonies in such form and manner, and for 
such estates, as the Council of the Colony should direct. 
These prorisiois were, m substance, incorporated into all 
the charters subsequendy panted by the Crown to the dif- 
ferent Colonies, and constituted also the basis, upon wtuch 
all the subsequent settlements were made. 

§ 9. The Colony of Virginia was the earliest in its 
origin, being settled in 1600. The Colony of Plymouth 
(which afterwards was united with Massachusetts, in 1692) 
was settled in 1620 ; the Colony of Massachusetts in 
1628; theColony of New Hampshire in 1629 ; the Col- 
ony of Maryland in 1632 ; the Colony of Connecticut in 
1635; the Colony of Rhode Island in 1636 ; theColony 
of New York in 1662 ; the Colonies of North and South 
Carolina in 1653 ; the Colony of New Jersey in 1664 ; 
theCoIonyof Pennsylvania in 1681 ; the Colony of Del- 
aware in 1682 ; and the Colony of Georgia in 1732. In 
using these dates, we refer not to any sparse and discon- 
nected settlements in these Colonies, (which had been 
made at prior periods,) but to the permanent settleme^ 
made under distinct and oi^anized governments. 

*0d thii rabiscl, the teniw am coninltlhe hiitoiy of tks.uicieBt. 
a«l modem Engiisli leoBreB in Blackatone'i Cammentuieii vol. B. 
ollt. ( «na e, p. W to p. 108; 
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ColatiiiU QootnmmlM. 

§ 10. Let OB nut proceed to the cooMderatioD of the 
poulical Institutions and forms of Oorernawnt, wluob 

were established in these di£erent Coionies, and existed 

here at the commencement of the Revolution. The 
governments originally formed in these different Colonies 
may be divided into three sons, viz., Provincial, Propri- 
eiary, and Charter, Governments. First, Provincial 
Governments. These establishments existed under the 
direct and immediate authority of the King of Ei^md, 
without any fixed constitution of government ; the or^an- 
iza^on being dependent upon (he respectire commissions 
issued from time to time hy the Crown to the rojral gov 
ernors, and upon the instructions, which usually aeconqw- 
nied those commissions. The Provincial Oovenunenta 
were, therefore, wholly under the control of the King, 
and subject to his pleasure. The form of government, 
however, in the Provinces, was at all times practically the 
same, the commissions being issued in the same form. 
The commissions appointed a Governor, who was the 
King's representative, or deputy ; and a Council, who, 
besides being a part of the Legislature, were to assist the 
Governor in the discharge of his official duties ; and both 
the Goremor and the Cotmcil held their offices during the 
pleasure of the Crown. The commisuons also contained 
authoti^ to the Ooremor to convene a general assembly 
of the reju^Sentatives of the freeholders and planters in 
the Frovmce ; and under this authority. Provincial As- 
semhlies, composed of the Governor, the Council, and 
the Representatives, were, from time to time, constituted 
and held. Tiie Representatives composed the lower 
house, as a distinct branch ; the Council composed the 
upper house ; and tlie Governor had a negative upon all 
tbmt proceedings, and the power to prorogue and dis- 
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gcAn litem. The Legislature, ihus constituted, had 
power to make all local laws and ordinances not repug- 
nant to the laws of England, but, as near as might conve- 
niently be, agreeable thereto, subject to tlie ratification or 
disapproval of the Crown. The Governor appointed the 
judges and magistrates, and other officers of llie Province, 
and possessed other general executive powers. Under 
this form of government, New Hampshire, New York, 
Virginia, North Carolina, South Carohna. and Georgia, 
were governed, as provinces, at the commencement of tlie 
American Revolution ; and some of diem had been so 
governed from an early period of iheir seiiloment. 

§ II. Secondly, Proprietary Governments. These 
were grants by letters patent (or open, wriiien grams un- 
der the great sea! of the kingdom) Irom the Crown to 
one or more persons as I'roprietarv or Proprietaries , con- 
veying to them not only the rights of the soil, but also 
the general powers of governraeni wiihm ihe lerniory so 
granted, in the nature of feudatory prmcipahties. or de- 
pendent royalties. So ihai ihev possessed wiihin iheir 
own domains nearly ihe same auihoriiy, which the Grown 
possessed in the Provincial Governments, subject, how- 
ever, to the control of the Crown, as the paramount sov- 
ereign, to whom they owed allegiance. In ihe Proprie- 
tary Governments, the Governor was appointed by the 
Proprietary or P o[ 1 L ! organ- 

ized and convei d I I 1 II and the 
appointment of aiis and 

prerogatives, were exorcised bv him or diem, either per- 
sonally, or by the Governors ior the time being. Of 
these Proprieiarv aovernmenis, three only existed at llio 
time of die American Revolution, viz., Maryland, held 
by Lord Baltiinoie, as i-rojiritiiarj, iiiiu l eiuisylvania 
and Delaware, hold by William Penii, as Proprietary. 

§ 12. Thirdly, Ciiarler Governments. These were 
great political corporations, created by letters patent, or 
grants of tlie Crown, which conferred on the grantees 
and their associates not only the soil within dieir territorial 
limits, but also all the high powers of legislation and gov- 
ernment. The charters contained, in fact, a fundamental 
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constitution for the Colony, distributing the powers of 
government into three great Ueparimentg, legislative, 
executive, and judicial ; providing for the mode, in which 
these powers shoidd he vested and exercised ; and se- 
curing to the iDhabitants certain political privileges and 
righis. The appointment and authority otihe Governor, 
the formation and structure of the Legislature, and the es- 
tahiishraent of courts of justice, ivcic spci ially provided 
for; and generally the powers appropnaic lo each wero 
defined. The only Charter Goveriiiiiciiis exisiini; at the 
time of (he Amei-ican Revolution, were Massachusetts, 
Rhode Island, and Connecticut. 

§ 13. The Charter Governments differed Irom tho 
Provincial, principally in this, that ihey were not unme- 
fliaiely under the authority of the Crown, nor bound by 
any of its acts, which were inconsistent with their char- 
ters ; whereas the Provincial Governments were entirely 
subjected to the authority of the Crown. They differed 
from tlie Proprietary Govemmenta in this, that the latter 
were under the control and authority of the Proprietaries, 
as substitutes of the Crown, in all matters, not secured 
from .nuch control and aulhoritv hv tho ori^^inal grants ; 
whereas, in the Charter Goveriiiinims. ilic powers were 
parcelled out among the various iie]i:iritiicnis of govern- 
ment, and permanent boundaries ivcri; assigned by the 
charter to each. 

§ 14. Notwithstanding these differences in their ori- 
ginal and actual pohlicai organizaiion, the Colonies, at the 
time of the American Revolution, in most respects, enjoy- 
ed the same general rights and privileges. In ai! of them, 
there existed a Governor, a Council, and a Rcpreseniative 
Assembly, composed of delegates chosen by the people, by 
whom the legislative and executive functions were exer- 
cised according to the paviicular ora;iini/Htion of the 
Colony. In all of them, the legislative power extended lo 
all local subjects, and was subject only to this restriction, 
that the laws should not be repugnant to, but, as far as con- 
veniently might be, agreeable to, the laws and customs of 
England. In all of them, express provision was made, 
4lmt all sabjeets, and their oniidrra, inbabtting in tbs 
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Colonies, sliould be deemed natural-born subjects, and 
should enjoy all the privileges and immunities thereof. 
In all of them, the common law of England, as far as it 
was applicable to their situation, was made the basis of 
their jurisprudence ; and that law was asserted at all times 
by them to be their birthright and inheritance. 

§ 15. It may be asked, how the commoo law of 
England came to be the fundament^ law of all the Col- 
onies. It may be answered in a few words, tfaat, m all 
the Propneiarv and Charter Governments, there was an 
express [estnction. that no laws should be made repug- 
nant to thosi; lit Liicland, but, as near as they niigljt 
contenuMitly bn. should be consonant and conlormable 
thereto, and, ciiher expressly or hv necessary imphcation. 
It was provided, that the law oi bndand, so far as it was 
applicable to the state ol the Colonies, should be in force 
there. In the Provincial Oovernments the same pro- 
Visions were incorporated mto all the royal commissions. 
It mav be added, that the cammon law of Englasd was 
emphatically the law of a free nation, and secured tho 
public and pnvate rights and liberties of the subiects 
against the lyrannv and oppression of the Crown. Many 
ol these rights and liberties were proclaimed m Magna 
Charta, {as it is called,) that mstrument containing a de- 
claration of rights by the peers and commons of Lndand, 
wrung Irora JVing Jonn, ana nis son, itenry .ill., by tne 
pressure of stern necessity. But Magna Charta would 
itself have been but a dead letter, if it had not been sus- 
tained by the powerful influences of the common law, and 
the nght of trial by jury. Accordingly, our ancestors at 
all times strenuously mamtained, tfaat the common law 
was their birthright, and (as we shall presendy see) in 
the first revolutionary Continental Congress, in 1774, 
unanimously resolved, that the respective Colonies are 
entitled to the common law, and more especially to the 
great atid inestimable privilege of being tried by their 
peers of the vicinage according to the course of that law. 

§ IG. Independently, however, of the special recog- 
nitions of the Crown, there is a great conservative prin- 
ciple in the common law of £agland, which would have 
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insured to our ancestors the right to partake of its pro- 
tection, its remedial justice, and lis extensive blessings. 
It is a well-seiiled doctrine of that law, that, if an unin- 
habited country is discovered and planted by British 
subjects, the laws of England, so far as they are ap- 
plicalile, are tiiere held immediately in force ; for, in all 
such cases, the subjects, wherever they go, carry those 
laws with them. Tliis uot;imi*j iias oeen uuopieil, to 
save the subjects, iu such desert places, from being left 
in a state of utter insecurity, from the want of all laws lo 
govern them, and from being ihu? reduced (o a mere slate 
of nature. On the contnuy, iviicrc new touniries are 
obtained by cession or con([uesl, a dilii^i-eiil rule exisls- 
The Crown has the sole and exclusive right to abrogate the 
existing laws, and to prescribe, wliat new laws shall prevail 
there ; although, until the pleasure ot ilie Orown is mode 
known, the former laws are deemed to remain in force. 
Attempts were made to hold the American Colonies to 
be in this latter predicament, tliat is. to be lerruones 
ceded by or conquered from the Indians. Bur the pre- 
tension was always indignantly repelled : and it was in- 
sisted, that the sole claim of Kngland thereto being 
founded on tlie mere title of discovery, the eolonists 
brought tliitlier all ilie laws of the parent country, which 
were applicable to their situation. 

§ 17. We may thus see, in a clear light, the mannw, 
in which the common law was first introduced into the 
Colonies, and also be better enabled to understand the 
true nature and reason of the exceptions to it, which ere 
to be found in the laws and usages of the different Col- 
onies. The general basis was the same in all the Colo- 
nies. But the entire system was not introduced into any 
one Colony, but only such portions of it, as were adapted 
to its own wants, and were applicable to its own situation. 
Hence the common law can hardly be affirmed to have 
been exactly, in all respects, the same in all the Colonies. 
Each Colony selected for itself, and judged for itself, 
what was most consonant lo its institulions, and best 
adapted to its civil and poliiical arrangements ; and, while 
ttie main principles were every where the same, th^ra 
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were endless minute usages and local peculiarities, in 
which they dillcred Irom each other. 

§ 18. Thus hmited and dehudd hy the colonists 
tbemaelves, in its actual apphcalion. the common law 
became the guardian of theu- civil and political rights ; it 
protected their infant liberties ; it watched over their 
maturer growth ; it expanded with their wants ; it nour- 
ished in them that spirit of independence, which checked 
the first approaches of arbitrary power ; it enabled them 
to triumph in the midst of dangers and difficulties ; and 
by the good providence of God, we, their descradanta, 
are now enjoying, under its bold and manly principles, the 
blessings of a freis and enlightened adminiatration of public 
jfistice. 

§ 19. Having made these prehininary observations, 
we may now advance to ilie consideration of the political 
state of the Colonies at the time of the Revolution ; and 
trace its ori^ and causes. The natural inquiries here 
are ; What, at this period, were their admitted ri^its and 
preroptiTea ? What were their civil and political relations 
with the parent country ? To what extent were they 
dependent upon the parent country What were the 
limits of the sovereignly, which either Parliament, or the 
King, might rightfully exercise over them ? These are 
questions of deep importance ; but they are more easily- 
put, than answered. A full explanation of them is incom- 
patible with the narrow limite prescribed to the present 
work ; but a brief summary of some of the leiuling views 
may not be without use. 



CHAPTER m. 

Origin of the Reeolvtion. 

§ 20. The Colonies, at the time of the Revolution, 
considered themselves, uoi as parcel of the realm of 
Great Britain, but as dependencies of the British Crown, 
and owii^ allegiance thereto, the King being their su- 



Digitized by GoOgle 



OHietn OP TBE SETOLVTIOIT. 33 

preme and sovereign lord. In virtue of this supremacy, 
the King exercised the right of heariog appeals from the 
decisions of the courts of the last resort in the Colooies ; 
of deciding controversies between the Colonies as to their 
respective jurisdictions and boundaries ; and of requiring 
each Colony to conform to the fundamental laws and con- 
stitution of its own establishment, and to yield due obedi- 
ence in all matters belonging to the paramount sovereignty 
of the Crown. 

§ 21. Although the Colonies had a common origin 
and common ri^t, and owed a common allegiance, and 
the tnbabiiaDts of all of them were British auQects, thejr 
had no direct political connection mth each other. 
Each colony was independent of the others ; and there 
was no confederacy or alliance between them. The 
legislature of oao could not make laws for another, nor 
confer privileges to be enjoyed in another. They were 
also excluded from all political connection with foreign 
nations ; and they followed the fate and fortune of die 
parent cotmtry in peace and in war. Still the colonists ' 
were not wholly alien to each other. On the contrary, 
they were fellow subjects, and, for many purposes, one 
pet^ile. Every colonist had a ri^ to inhabit, li he 
pleased, in any other Colony ; to trade therewith ; and to 
inherit and hold lands there. 

§ 22. The nature and extent of their dependency 
upon the parent country is not so easily stated ; or, rather, 
it was left in more uncertainty ; the claims on either side 
not being always well defined, nor clearly acquiesced in. 
Tiie Colonies claimed exclusive^uthority to legislate on 
all subjects of local and internal interest and policy. 
But they did not deny the right of Parliament to regulate 
their foreign commerce, and their other external concerns, 
or to legislate upon the common mterests of the whole em- 
|nre. On the other hand, the Crown claimed a right to ex- 
ercise many of its prerogaUves in the Colonies ; and the 
British Parliament, although it practically interfered little 
with their internal affairs, yet theoretically maintained the 
right to legislate over them in all cases whatsoever. 

§ 23. As soon as any systematic effort was made by 
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the British Parliament pracdcalljr to exert over tbe Colo- 
nies the power of interDKl le^iutkui and taxation, as was 
attempted by the Stamp Act, in 1765, it was boldJy re- 
sisted ; and it brought on the tnemorable coiiirovGrsy, 
which terminated in their Independence, first asserted by 
them in 1776, and fiiiahy admitted by Great Britain by 
the Treaty of 17S3. At an early period of that contro- 
versy, the first Coatineotal Congress, in 1774, drew up 
and unanimously adopted a declaration of the rights of 
the Colonies, the substance of which is as follows : (1.) 
That they are entitled to life, liberty, and property ; >nd 
■tba^ baxe never ceded to any sovereiga power, whatever, 
a riglu to dieposa of either without their consent. (3.) 
That our ancestors, who first settled the Colonies, were, 
at the time of llieir emigration from thu mother country, 
entitled to all the rialits, hbcrties, and iinniuniiiua of free 
and natural-born subjects witlun the roahii of Kngland. 
(3.) That by such emigration they by no means forfeited, 
sturendeied, or lost any of those rights ; but tliat they 
were, and their descendants now are, entitled to the ex- 
ercise and enjoyment of all such of them, as their local 
and other circumstances enable them to exercise and ett^ 
joy. (4.) That the foundation of English liberty is s 
right in the people to participate in their locative coun- 
cils ; and as llie English colonists are not represented, 
and, from their locai nnil oiiicr circumstances, cannot 
propciiv I 1 |i 11 I, in liii^ liiiii^h I'urlinnnjiii, they 
are entitliid to a Ireii and cxelu.-,i\c power of lijgislation 
in tlieir several provincial assemblies, where their right of 
representation can alone he preserved, in all cases of tax- 
ation ana tniernai polity, subject only to the negative of 
their sovereign, in such manner as has been heretofore 
used and accustomed- But from the necessity of tbe 
caie, and a regard to the mutual interests of both coun- 
tries, tbey cheerfully consent to the operafion of such 
acts of the British Parliament, as are bon& fide restrain 
ed to the regulation of their external commerce, for the 
purpose of securing tlie toiiiinercial advantages of the 
wliole empire to ilie mother country, and the commercial 
benefits of its respective members, excluding every acliot 
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of texation, inlornal or external, for raising a revenue on 
the subjects in America miilioui iheir consent. (5,) That 
the respective Colonies are entitled lo the common law 
of England, and more especially, the great and inestima- 
ble privilege of being tried by their peers of ihe vicinage, 
according to the course of that law, (meaning the trial by 
jury.) (6.) That the Colonies are entitled to llic ben- 
efit of sneh of Ihe Englisli slalnlcs, as cxisltd al the 
time of their colonization, and ivhich ihcy h:ive, iy ex- 
perience, respectively Ibnnii :ii)])li(:able lo liicir several 
local ami oilier circumstances. (7.) That iliey are like- 
wise entitled to all tlie immunities and privileges granted 
and" confirmed to thcin by royal charleis, or secured lo 
them by their several codes of provincial law. (8.) That 
they have a i ighi peaceably to assemble, consider of their 
grievances, und petition tlie King ; and that aU. prosecu- 
tions, prohibitory pioclamations, and commitments for 
the same, are iUegiil. (9.) That the keeping of a stand- 
ing army in those Colonies in limes of peace, without 
ihe consent of the legislature of that Colony, in which 
such army is kept, is against law. (10.) That it is in- 
dispensably necess^uy Ki good govcniincnl, and rendered 
essential by the J'.tiglish constitution, lhal the constituent 
branches of the legislature be independent of each other ; 
that, therefore, the exercise of legislative power in several 
Colonies by a Couhcil appointed during pleasure by the 
CrOwn, is unconstitutional, dangerous, and destructive to 
the freedom of American legislation. 

§ 24. Such is, in substance, the Bill of Rielits claim- 
ed in behalf of all the Colonies hy lln' CoJilJiioiinl Con- 
in of which, constiiutod tin; niiiin ::founds, 
I 111 American Jlevolniioii was Ibundcd ; and 
the grievances, under which the Colonies labored, being 
persisted in bv the British governmcnl, a resort to arms 
bncnrae unavoidable. The result of the contest is well 
known, and iias been already slated ; and it belongs to 
Uie department of history, and not of constitutional law, 
to enumerate the interesung events of that period. 

3 XIII. 
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CHAPTBR ir. 
Jtmlttttonaf^ Omernmeut. 

LS6. BoT it maf be asked, and h propo'lj bdongs 
is work to declare ; What was the political oi^noa- 

tion, under which the Revolution was carried on and ac- 

compiished .' Tlie Colonics being, as wg have seen, 
separate and independent of each other in their original 
estabUs lime Tit, and lUiwn to the eve of the Revolution, it 
became indispensable, in order to make their resistance 
to the BrhiRb claimi; either formidable or siincessful, that 
there should be harmony and unity of operati<»}s imder 
some common head, ^lassachusetts. m 1774, recom- 
mended the assembling of a ContmeDtal Congress at 
Philadelphia, to be composed of delegates chosen in all 
the Colonies, for the purpose of dellberatug on the com- 
mon coed, and to provide a suitable scheme of future 
ope J I a CO 1 n 1 I en in the 

vari (_ 1 1111 I , some by 

llie p p 1 [ I i i I d some by 

conventions of the people, according to the several means 
and local circumstances of each Colony. This first great 
Continental Congress assembled on the 4tb of Septem- 
ber, 1774, chose their own officers, and adopted certain 
fundamental rules to regulate llieir proceedings. The 
most important rule then adopted was, lhat each Colony 
should have one vote only in Congress, whatever might he 
the number of its delegates ; and this became the establish- 
ed course throughout lliu whole Kcv-olutiou. They adopted 
such oilier measures, as the exigency ofihe occasion seem- 
ed to require ; iiiid proposed another Congress, to be as- 
sembled for the Uke purpose, in May, 1775, which was 
accordingly held. The delegates of this last Congress 
were chosen in the same manner as the preceding ; hut 
Tuittci^lt^ by ccmrentions of the people in the several 
Colonies. It was tlie same Congress, which, after rot' 
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ins oiher great measures, al! leading lo open war, Gnajly, 
in 1776, made liie Declaration of Independence, which 
waa unanimpusly adopted by ilie American people. Un- 
der the recommendaiions ol the same Congress, suitable 
airangements were made to oreanize ilie btaie govem- 
menis, so as to supply the deficiencies in the former es- 
tablishments ; and lienccforth the delegates lo the Conti- 
nental Congress from time to lime assembled, were ap- 
pomied hy the faiate legislatures. 

§ 26. The Continental Congress, thus organized by a 
voluntary association of the States, and continued by the 
successive appointments of the Stale legislatures, con- 
stituted, in fact, the National Government, and conducted 
the national affairs until near the close of the Revolution, 
when, as we shall presently see, the Articles of Confeder- 
ation were adopted by all the States. Their powers were 
no where defined or limited. They assumed, among 
others, the power tr) ilocliri! \iar and make peace, to 
raise armies and •:i]\i-\> ir,:\ ic:, lo I'oi-m treaties niid allian- 

do all other sovereign acts essential to the safety of llie 
United Colonies. Whatever powers they assumed were 
deemed legitimate. These powers originated from ne- 
cessity, and were only limited by events ; or, in other 
words, they were revolutionary powers. In the exercise 
of these powers, they were supported by the jieople, and 
the exercise of ihem could not, therefore, be justly ques- 
tioned by any inferior authority. In an exact sense, then, 
the powers of the Continental Congress might be said to 
be coextensive with the exigencies and necessities of the 
public affairs ; and the people, by their approbation and 
acquiescence, justified ail their acts, having'the most en- 
tire reliance upon their patriotism, their mtegiily, and their 
political wisdom. 

§ 27. But it was obvious to reflecting minds, upon the 
slightest consKieralion, that the union thus formed, was 
but of a temporary nature, dependent upon the consent 
of all the Colonics, now become States, and capable of 
being dissolved, at any time, by the secession of any one 
of them. It grew out of the exigencies and dangers of 
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the times ; and, oxteiidiiig only to ih« mainicnance of the 
public liberties and independency u( ull tlie Slates during 
the contest with Great Britain, it would naturally termi- 
nate with the retnrn of peace, and the aceomphshment of 
the ends of the revolutionary contest. As little could it 
escape observation, how great would be the dangers of 
the separation of the confederated States into indepeo- 
dent communities, acknowledging no common bead, and 
acting upon no coramon system. Rivahies, jealousies, 
real or imaginary wrongs, diversities of local interests 
and institutions, would soon sever the ties of a ctHnmon 
atiaclimcnt, wliicli bound thera together, and bring cm a 
state of liosiile operations, dangerous to their peace, and 
subversive of their permanent interests. 



CHAPTER V. 

Bi^ory (^f the Confederation. 

§ 29. One of the fii st objects, tiierefore, beyond that 
of the immediate public safety, i\ iiioh engaged the aiten- 
lion of the Contineiilal Congress, was to j)rov.ide the means 
of a permanent union of all the Colonies under a General 
Govemment. The deliberations on this subject were co- 
eval widi the Declaration of Independence, and, after va- 
rious debates and discussions, at different sessions, the 
Continental Congress finally agreed, in November, 1777, 
upnnafrHme of government, contained in certain Articles 
ol Confederation, which were immediately sent to all the 
States for tiieir approval and adoption. Various delays 
and objections, however, on the part of some of the 
Slates, look place ; and as the government was not to go 
into effect, until the consent of all the Slates should be 
obtained, the Confederation was not fmally adopted until 
March, 1781, when Maryland (ihe last State) acceded 
to it. The principal objections taken to the Confedera- 
tion were ; to the mode proscribed by it for apporlionifig 
taxes among the States, and raising the quota or prnpor- 
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tions of the public forces ; to the power given to keep up 
a siaiiding army in time of peace ; and, above all, to the 
omission of the reservation of all the public lands, owned 
by the Crown, withb the boundaries of the United States, 
to the National Gorerament, for national purposes. This 
latter subject was one of a perpetually recurring and in- 
cressisg irritation ; and the Confederation would never 
have been acceded to, if Virginia and New York had not 
at last consented to make liberal ccasioiis of the territory 
wiihin iheir respective boundaries for national purposes. 

§29. The Articles of Confederation had scarcely been 
adopted, before the defects of the plan, as a frame of 
national government, began to manifest ilieinselves. The 
instrument, indeed, was framed under circumstances very 
Utile favorable to a just survey of the subject in all its 
proper beatings. ' The States, while colonies, had been 
under the controUii^ authority of a foreign Bovereigaty, 
whose restrictive legislation Imd been severely felt, and 
whose prerogatives, real or assumed, had been a source 
of incessant jealousy and alarm. Of course, they had 
nouri:ihed a spirit of resistance 10 all external authority; 
and having hud no experience of the inconveniences of 
the want of some general government to superintend 
llieir common affairs and interests, tliey reluctantly yield- 
ed any thing, and deemed the least practicable delegation 
of power quite sufficient for national purposes. Notwith- 
standing the Confederation purported on its face to con- 
tain articles of perpetual union, it was easy to see, that 
its principal powers respected the operations of war, and 
were dormant in times of peace ; and that even these 
were shadowy and unsubsiaiitial, since they were stripped 
of all coercive authority. It was remarked, by an eminent 
statesman, that by this political compact the ConUnental 
Congress have e^^clusive power for the followingnurposes, 
without being able to execute one of them :— -They may 
make and conclude treaties ; but can only recommend 
the observance of them. They may appoint ambasaar- 
dnrs ; but ihey caim.ot tlcfiay ci ou the expenses of theic 
tables. They may borrow inoupy In ihcir own nam*( on 
tlie faith of the Union ; but they cannot pay a dollar. 
3* 
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They may coin money ; but they cannot import an ounce 
of bullion. They may make war, and determine what 
number of troops are necessary ; but they cannot raise a 
single soldier. In short, they may declare every thing, 
but they can do nothing. And, strong as this description 
may seem, it was literally true ; for Congress had little 
more than the power of recommending tlieir measures to 
the good will of the States. 

§30. The leading defects of the CcmfederatioD irore 
the following : In the Grst place, there was an utter want 
of all coercive aulhoriiy in the Continental Congress, to 
carry into effect any of their constitutional measures. 
They could not legislate directly upon persons ; and, 
therefore, their measures were to be carried into effect 
by the States ; and of course, whether they were execu- 
ted or not, depended upon the sole pleasure of the legis- 
latures of the latter. And, in point of fact, many of the 
measures of the Condnental Congress were silently disre- 
garded ; many were slowly and relactantk obeyed ; and 
Bome (tf &em were openly end boldly remsed to be exe- 
cuted. 

§ 31. In the next place, there was no power in tlie 
Continental Congress lo punish iiidividuals for any breach- 
es of their enactments. Their laws, if laws they might 
be called, were without any penal sanction ; the Conti- 
nental Congress coidd not impose a fine, or imprisonment, 
or any other punishment, upon refractory officers, or even 
suspend them from office. Under such circumstances, 
it might naturally be supposed, that men followed their 
own interests, rather than their duties. They obeyed, 
when it was convenient, and cared litdo for persuasions, 
and less for conscientious obligations. The wonder is, not 
that such a scheme of f^overnmeni siiould fail ; but, that it 
should have been capaljlo even of a momentary existence. 

§ 32. In die next place, the Continental Congress had 
no power to lay taxes, or to collect revenue, for the pub- 
lic service. AH that they could do was, to ascertain the 
sums necessary to be raised for the public service, and to 
appSttion its quota or proportion upon each Btffte. The 
power to lay and collect ibe taxes was expcesaly and ex- 
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clusively reserved to the Slates. The consequence was, 
that great delays took place in collecting the taxes ; and 
the evils from this source were of incalculable extent, 
even during the Revolutionary War. The ContioeDUl 
Congress were often wholly without funds lo meet the 
exigencies of the public service ; and if it had not beeD 
for their good forCuae, in obtaiaing money by some loant 
in foreign ^ountriee, it is &r' from being certain, tlmt tbis 
dilator7 scheme of taiation would Dot hare been fatal to 
the cause of the Revolution. After the peace of 1783, 
the Stales relapsed into utter indifference on this subject. 
The requisitions of the Continental Congress for funds, 
even for the purpose of enabhng them to pay the inter- 
est of the public debt, were openly disregarded ; and, 
notwithstanding the most affectmg appeals, made Irom 
time 10 time by the Congress, to the patriotism, the Bense of 
duly, and the justice of the Stales, the latter refused to 
raise the necessary supplies. The consequence wss, 
that the national treasury was empty ; the credit of ttw 
Coidederacy was sunk to a low ebb ; the public bur- 
dens were increasing ; and the public faith was prostrated 
and openly violated. 

§ 33. In the next place, the Continental Congress had 
no power "to regulate commerce, either with foreign na- 
tions, or among the several States composing the Union, 
Commerce, both foreign and domestic, was left exclu- 
sively to the management of each particular State, accord- 
ing to its views of its own interests, or its local prejudices. 
The consequence was, that the most opposite regulations 
existed in tne different States ; and, in many cases, and 
especially between neighboring States, there was a pei> 
petual coiyse of retaliatory legislation, from their jealous- 
ies and rivalries in coninisirce, in agriculture, or in man- 
ufactuici. Foreign nations did not fail to avail them- 
selves of al! die ailvimtagos accruing to themselves from 
this suicidal policy, tending to the common ruin. And 
as the evils grew more pressing, the rcsenimenis of the 
Slates against each other, and the consciousness, that 
their local interests were placed in opposition to each 
other, were daily increasing the mass of disaffection, until 
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it became obvious, ihat the dangers of immediate warfare 
between some of the Mtates were imminent ; and thus, 
the peace and safety of ihc LTiiiou were made dependent 
upon measures of ibe Slates, over which the Oeneral 
Goremment had not the slightest control. 

§ 34. But the evU did not rest here. Our foreign 
commerce was not only crippled, but almost destroyed, 
by this want of uniform laws to regulate it. ' Foreiga na- 
tions imposed upon our navigation and trade just such 
restrictions, as they deemed best to their own Interest and 
policy. All of them had a common interest to stint our 
trade, and enlarge their own ; anil all of tlicm were well 
satisfied, that they miglit, in the distracted stnie of our 
legislation, pass whatever acts they pleased on this sub- 
ject, with impunity. They didnotlaillo avail themselves, 
to the ulmost, of their advantages. They pursued a sys- 
tem of the most rigorous exclusioo of our shipping from 
all the benefits of their own commerce ; and endeavored 
to secure, with & bold and unhesitatii^ confidence, a mo- 
nopoly of ours. The efiects of this system of operations, 
combined with our political weakness, were soon visible. 
Our navigation was ruined ; our mechanics were in a 
state of Inextricable poverty; our agriculture was with- 
ered ; and the little money still found in the country was 
gradually finding its way abroad, to supply our Immediate 
wants. In the rear of all tJiis, there was a heavy public 
df'lil, which there was no means to pay ; and a state of 
alarming embarrassment, in iJiat most difficult and delicate 
of ali relations, the relation of private debtors and cred- 
itors, threatened dail^ an overthrow even of the ordidary 
admlnistration of jusuce. Severe, as were the calamities 
of the war, the pressure of them was far less mischievous, 
than this slow but progressive destruction of all our re- 
sources, all our industry, and all our credit. 

§ 35. Tlicre were many other defects in the Con- 
federation, of a subordinate character and importance. 
But these were sufficient to establish its utter unfitness, as 
a frame of govemmcnl, for a free, enterprising, and In- 
dustrious people. Great, iiowevcr, and manifold as the 
evils were, and, indeed, so glaring and so universal, it 
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was yet extremely difficult to induce the States to con- 
cur in adopling any adequate remedies to redress them. 
i'or several years, efforts were made by some of our 
wisest and best patriots to procure an enlargement of 
the powers of the Contiaeaul Congress ; but, from the 
predominance of State jealouues, and tbe supposed m- 
compatibility of State interests with each other, they all 
faQed. At length, however, it became apparent, that 
tiie Conrederaiioii, being left without resources and with- 
out powers, must soon exjiire of its own debility. It 
had not only lost ail vigor, but it had ceased even to be 
respected. It had approached the last stages of its de- 
cline ; and the only question, which remained, was, 
whether it should be left to a silent dissolution, or an 
\attempt should be made to form a more efficient govern- 
ment, before Uie great interests of the Union were btiried 
benealb its ruins. 



CHAPTER VI. 

Origin of llic Constitution. 

§ 30. In 1785, commissioners were appointed by 
tbe legislatures of Maryhind and \irgmia, to form a 
compact, relative to llie navigation of the rivers Potomac 
and Roanoke, and the Chesapeake Bay. The com- 
missioners met, accordingly, at Alexandna, in Virginia ; 
but, feeling ihc want of adequate powers, tiiey recommend- 
ed proceedings of a more cnhirgod iiiiiure. The legis- 
lature of Virgi(n;i accordingly, in .Jannary, 1786, pro- 
posed a convemion of commissioners from all the States, 
for the purpose of taking into consideration the state of 
trade, and the propriety of a uniform system of com- 
mercial relations, for their permanent harmony and com- 
mon interest. Pursuant to this proposal, commissioners 
were appointed by five Slates, who met at Atmapolis, 
ill September, 1786. They framed a Report, to be 
laid before the Continental Congress, advising the latter 
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to call a General Convention, of comnussiotiers from all 
the Sutes, to meet in Philadelphia, in May, 1787, for a 

more efieotuat revision of (he Articles of Confederation. 

§ 37. Congress adopted the recommendation of the 
Report, and in February, 17^7, passed a resolutioci for 
assembling a Convenliun accordingly. All ihe States, 
except lUode Island, appointed delegates ; and they 
met M Philadelphia. After very protracted deliberations, 
and great diversities of opimon, they fioally, on the 17th 
of September, 1787, framed the present Constitution of 
the United Slates, and recommended it to be laid by the 
Congress before the several States, to be by tbem con- 
sidered and ratified, in conventions of ibe represenia- 
tives of the people, lo be called for that purpose. The 
Continental Congress accordingly took measures for this 
purpose. Conventions were accordingly called in all 
the States, except Rhode Island, and, after many warm 
discussi(»is, the Constitution was ratified by all of them, 
except North Carolina and Rhode Island. 

§ 38. The assent of nine States only ^mg required 
to put the Constitution into operation, measures were ta- 
ken for this purpose, by Congress, in September, 17S5, 
as soon as the requisite raiificaiions . were ascerlaiiied. 
Electors of President and Vice President were chosen, 
who subsequently assembled and gave their votes ; and 
the necessary elections of Senators and Representatives 
being made, llie first Congress under the Constitution as- 
sembled at New York, (the then seat of government,) on 
Wednesday, the 4lh day of March, 1789, for com- 
mencing proceedings under the Constitution. A quorum, 
however, of both Houses, for the transaction of ousiness 
generally, did not assemble until the 6th of April follow- 
ing, when, the votes of the Electors being conntcd, it 
was found, that George Washington was unanimously 
elected President, and .Tohri Adams was elected Vice 
President. On the 30th of Apj il, President Washington 
was sw(Hn into office ; and the government immediately 
went into full operation. North Carolina afterwards, 
in a new convention, held in November, 17S9, adopted 
the Constitution ; and Rhode Island, also, hy a coo- 



Digilizsd by GoOgle 



HIITOaX OF THE coKS-ftrvrtoiT. M 



vcntion, held in Ma^, 1790. So that all the tfa!rteea 
Slates, by the authority of the people thereof, finally be- 
came parties under the new government. 

39. Thus was achieved another, and still mors 
l^arious, triinnph, in the cause of liberly, even thai diatt 
by which we were separated from the parent country. 
It was not achieved, however, without great difficulties 
and sacrifices of opinion. It required all the wisdoni, 
ilie patriotism, and the g«nlus of our best statesmen, to 
overcome the objeclioiis, which, from various causes, 
were arrayed against it. The history of those times is 
full of melancholy instruction, at once to admonish us of 
the dangers, through which ive have passed, and of the 
necessity of incessant vigilance, to guard and preserve, 
what has been thus hardly earned. Tiie Constitution 
was adopted unanimously in New Jersey, Delaware, aiul 
Georgia. It was supported by targe majorities in Con- 
necticut, Pennsylvania, Maryland, and South Carolina. 
In the renaaining States, it was carried by small raajori' 
ties ; and especially, in Massachusetts, New York, and 
Virginia, by little tnore than a mere preponderating vote. 
What a hamiliating lesson is this, alter all our suBerings 
and sacrifices, ana afler our long and sad experience of 
the evils of disunited councib, and of the pernicious 
bSuence of State jealousies, and local interests! It 
teaches us, how slowly even adversity brings the mind to 
a due sense of what political wisdom requnes. It teach- 
es us, how liberty itself may be lost, when men are found 
ready to hazard its permanent blessings, rather than sub- 
mit to the whniesome restraints, which its permanent 
security demands. 

§ 40. To those great men, who thus framed the 
Constitution, and secured the adoption of it, we owe a 
debt of gratitude, which can scarcely be repaid. It was 
not than, as it is now, looked upon, from die blessings, 
which, under the guidance of Divine Providence, it mis 
bestowed, with general favor and affection. On the 
contrary, many of those pure and disinterested patriots, 
who stood forth, the firm advocates of its principles, did 
so at the expense of tfaeir existing popularity. They 
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fdt, that tfa^ bad' a h^her duty to perfbrm, jhan to flat- 
ter the prejudices of the people, or to sabserre sdGsh, or 

sectional, or local interests. Many of them went to their 

graves, without ihe soolliing consolaiion, that tlieir ser- 
vices Eiiid thcli sacrifices were duly uppreciaied. Tluiy 
sconioi! every aileiniit to rise to pouur and influence by 
the common arts of demagogues ; and ihey were content 
to trust their characters, and their conduct, to the de- 
liberate jiid{|;enienl of posterity. 

§41. If, upon a close survey of their labors, as de- 
veloped in the actual structure of the Constitution, we 
shall have reason to admire their wisdom and forecast, to 
observe their profound love of liberty, and to trace their 
deep sense of the value of political responsibihty, and their 
anxiety, above all things, to give perpetuity, as well as 
energy, lo the repubhcan inbiilutions of their country; 
then, indeed, will our gratitude kindle into a hoher rev- 
erence, and their memories will be cherished among those 
of the noblest beneiactors of mankind. 



CHAPTER VII. 

Exposition of the Constitution. — The Preambh. 

§42. Havino given this general sketch of the origin 
of the Colonies, of (be rise and fall of liie Confederation, 
and of die formation and adoption of the Constitution of 
the United States, we ace now prepared to enter upon an 
examinatioii of ^e actual structure and oi^anization of 
that Constitution, and the powers belonging to it. Wo 
shall Iroat ii, not as a mere compact, or league, or confed- 
eracy, existing at the mere will of any one or more of the 
Slates, during their good pleasure ; but, (as it piirports 
on its face to lje,)(iis a Constitution of Government, framed 
and adopted by Ihe people of the United States, and 
obligatory upon all the States, until it is altered, amended, 
or abolished by the people, in the manner pointed out in the 
uistrument itself. It is to be tnterpteted , as all otiier solemn 
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instrumciils ava., hy cudoai'o: iiij; lo ascuriuiii ilic inie sense 
and meaning o( i.iA ihe lunus ; ami we are iicillicr to nar- 
row liiem, nor to enlarge ihcm, byriiraiiiiiig ihera from their 
just and natural import, fur tlte purpose of adding to, or 
diminishing its powers, or bending them to aoy farorile 
theory or dogma of party. It is the language of the peo- 
ple, lo be judged of according lo common sense, apd not 
by mer% theoretical reasoning. It is not an iuatniment for 
the mere private inlerpretation of any particular men. The 
people have established it and spoken their will ; and their 
will, liiLis promulgated, is to be obeyed as the supreme law.^ 
Every department of llie tlovcrnmcnt must, of course, in 
the first instance, in ilic gKcrcise of its oivii powers and 
duties, necessarily construe the instrument, lint, if the 
case admits of judicial cognizance, every citizen Iws a 
right lo contest the vahdity of that construction heforc the 
proper judicial tribunal ; and to bring it to ilie test of the 
Constitution. And, if the case is not capable of judicial ^ 
redress, siill the people may, through llie acknowledged 
means of iiew elections, or proposed amendments, check 
any usurpation of authorily, whether wanton, or uninten- 
tional, and thus relieve themselves from any grievances 
of a political nature. 

§ 43, For a riglit understanding of the Constitution of 
the United States, it will be found most convenient to 
exatiiine the provisions, generally, in the order, in which 
they are staled in the instrument itself ; and thus, the dif- 
ferent parts may be made mutually to illustrate each other. 
This order will, accordingly, be adopted in the ensuing 
commentaries. 

§ 44. We shall begin then, with the Preamble^ which 
IS in the following words : — 

"JWe, the people of the United States, in order to form 
a more perfect union, cslablish justice, insure domestic 
trnnquiUity, provide for the cpmmon defence, promote 
_iiie_general welfare, and secure the blessings of liberty 
to ourselves and our posterity, do ordain and establish 
this Constitution for the United States of America." 

§45, This Preamble is very importani, not only as 
explanatory of the modves and objects of framing tlie 
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CoBSlitiilioa. ; but, as afibidiq; the best key to the true 
interpratatioa tberaoT. For it maj well be presumed, 
that the lai^uage used wiil be in conformity to the motives, 
which govern the parties, and tlie objects to be attained 
by tlie lastrumeni. Every provision in the instrument 
moy therefore fairly be presumed to have reference to 
one or more of these objects. And consequently, if 
any provision is suscepitbie of two Interpretations, that 
ought to be adopted, and adhered to, wbich best harmo- 
nizes with the avowed intentions and objects of the au- 
thors, as gathered from their declarations in the instrument 
itself. 

§ 46. The first object is, to form a more perfect 
union." From what has been already stated, respecting 
the defects of the Confederation, it is obvious, that a 
further continuance of the Union was impracticable, un- 
less a new government was formed, possessing more 
powers and more energy. That the Union of the States 
IS ia the bidiest degree desirable, nay, that it is almost 
iDdispensable to the political existence of the Slates, is a 
proposition, which admits of the most complete moral 
demonstration, so far as human experience and general 
reasoning can establish it. If the States were wholly 
separated from eauh oilier, the very inequality of tlieir 
population, torriiory, resources, and means of protecting 
their local interests, would soon subject them to injuri- 
ous rivalries, jealousies, and relaJiatory measures. The 
weak would be wholly unable to contend successfully 
against the strong, and would be compelled to submit to 
the terms, which the policy of their more powerful neigh- 
bors should impose upon them. What could Hiiode 
Island, or NeW Jersey, or Delaware, accomplish against 
the will, or the resonlments, of the formidable States, 
wliich surround tliera ? Bui, in a more general view, 
llie remark of the Abbe JIably may be appealed lo, as 
containing the result of all human experience- "Neighbor- 
ing slates {says he) are naturally enemies of each other, 
unless their common weakness forces them to league in a 
confederative republic, and their Constitution prevents the 
differences, that nei^borhood occasions, extinguishh^ 
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tiiat secret jealousy, which disposes all states (o aggran- 
dize themselves, at the expense of their neighbors," 

§ 47. Oa the Other hand, if the Slates should sep&rate 
jtta distinct confederacies, there could scarcely be less 
than three, and most probably, there would be four ; an 
Eastern, a Middle, a Southern, and a Western Confed- 
nacy. The lines of division would be traced out by 
geographical bound^ies between the slare-holding and 
the non-akve-holding Slates, a division, in itself, fraught 
with constant causes of irritation and alarm. There 
would also be marked distinctions between the commer- 
cial, the manufacturing, and the agricultural States, which 
would perpetually give rise to real or supposed grievan- 
ces and inequalities. But the most imporiant considera- 
tion is, that, in order to maintain such confederacies, it 
would he necessary, to clothe the government of each of 
llipin with summary and extensive powers, almost incom- 
jjaliblc with liberty, and lo keep up large and expensive 
csiablishments, as well for dSfence as for offence, m order 
to guard against the sudden inroads, or deliberate aggres- 
sions of tlieir neighbors and rivals. The evils of faction, 
llie tendencies to corrupt influence, the pressure of taxa- 
tion, the necessary delegation of arbitrary powers, and the 
fluctuations of legislation, would thus bo immeasuralily 
iucreased. Foreign nations, loo, would not fail to avail 
tiiemselves, in pursuit of their own interests, of every 
opportunity to foster our intestine divisions, since they 
might thus more easily command our trade, or monopo- 
lize our products, or crush our manufactures, or keep us in 
a slate of dependence upon tlfeir good wiU for our security. 

§43. The Union of the Slates, " the more perfect 
union" of them, under a National Government, is, then, 
and for ever must be, invaluable lo the whole country, in 
respect to foreign and domeslic concerns. It will dimin- 
ish the causes of war, that scourge of the human race ; it 
will enable the National Government to protect and secure 
(he rights of the whole people ; it will diminish public ex- 
penditures ; it will insure respect abroad, and confidence 
at home ; and it will unite in one common bond the in- 
terests of agriculture, of conunerce, and of manufacttses. 
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§49. Tlio next object is, "to establish justice." 
This, indeed, is tlie first object of all good and rational 
forms of government. Without justice being fully, free- 
ly, and impartially administered, neither our persons, 
nor our rights, nor our property, can be protected. Call 
the form of government whatever you may, if justice 
cannot be equally obtained by all the citizens, high and 
low, rich and poor, it is a mere cjpspotism. Cn what 
vs6 is it to hare wise laws to protect our rights or prop- 
erty, if there are no adequate means of enforcing them ? 
Of what use are constitutional proyisions or prohibitions, 
if ihey may be violated with impunity .'' If there are no 
tribunals of justice established to administer the laws with 
firmness and independence, and placed above the reach 
of the influence of rulers, or the denunciations of mobs, 
wliat security can any citizen have for his personal safety 
or for his public or private rights It may, tJierefore, 
be laid down as a fundamental maxim of all govern- 
menis, that justice ought to tie administered freely and 
fully between private persons ; and it is rarely departed 
from, even in ibo most absolute despotisms, unless under 
circnmstancGs of extraordinary policy or excitement. 
Doubtless, the attalnmoiit of justice is the foundation, on 
which all our State govcrnnienis rest ; and, therefore, 
the inquiry may naturally present itself, in what respects 
tlie formation of a National Government would better tend 
to establish justice. 

§ 50. The answer may be given in a few words. In 
the administration of justice, citizens of the particular 
State arc not alone interested. Foreign nations, and 
their subjects, as well as citizens of other States, may ha 
deeply interested. They may have rights to be protect- 
ed ; wrongs to be redressed ; contracts to be enforced ; 
and equities to be acknowledged. It may be presumed, 
that the States will provide adequate means to redress 
the grievances, and secure the rights of their own citizens. 
But, it is far from being certain, that they will at all times, 
or even ordinarily, take llie like measures to redress the 
grievances, and secure the rights of foreigners, and citi- 
zens of other States. On the contrary, one of the rarest 
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occurrences in human legislation is, to find for^gners, 
aad citizens of othar States, put upon a footing of equali' 
ly with the citizens of the legislating Stale. The natural 
tendency of every government is, to favor its own citi- 
zens ; and unjust preferences, not only in the adminisira- 
ilon, but in the very striiciure of the laws, have often 
arisen, and may reasonably lie ]>ievt!rm;d hcrcafu-r to 
arise. It could not be ex]i (.■(.it'll, tli;il all ihc Aiiiur'n-an 
Slates, left at full liberty, nwild l«-;.-,l,Hi^ upon ilie sub- 
ject of rights and remedies, prefercjices and contracts, 
exactly in the same manner. And every diversity would 
soon bring on some retaliatory legislation elsewhere. 
Popular prejudices and passions, real or supposed injuries, 
or inequalities, the common attachment to persons, wliom 
we know, as well as to domestic pursuits and interests, and 
the common indifference to strangers and remote objects, 
are often found to interfere with a liberal policy in legis- 
lulion. Now, precisely, what this reasoning would lead 
"s lo presume as probable, actually occurred, not only 
while we were colonies of Great Britain, but also under 
the Confederation. The legislation of several of the 
Smtcs gave a most unjust preference to the debts of 
ilicir own citizens in cases of insolvency, over those due ' 
lo iho citizens of other States and to foreigners. ^ 

§ 51. But there wereotber evils of a much greater mag- 
nitude, which required a National Government, clothed 
with powers adequate to the more efTectual establishment 
of justice. There were territorial disputes between the 
States, as to ibeir respective boundaries and jurisdiction, 
constantly exciting mutual irritations, and introducing bor- 
der warfare. Laws were perpetually made in the Slates, 
interfering with the sacred rigbis of private contracts, sus- 
pending tbe remedies in regard to ihcm, or discharging 
them by a payment or tender in worthless paper money, 
or in some depreciated orvaluekss properly. ^be_delrig. 
, /due to forej aigK ■ were, no torioualyj. -refiied.. payment -j 
X ]aDd many^lM tructiona.weJ£ putin tha.way nf Tfin ratiBT- 
' wy ot tlieinL — The public debt was left wholly unpro- 
vided for ; and a disregard of the public faitli hacf become 
so common a reproach among us, that it almost ceased 
4* 



Digitized by Google 



43 CONSTITUTiU.-^ OF THE LMTED STATES, 

to atlract observation. Indeed, if> some of the States, 
the operation of private and public di«tresses was felt so 
severely, that the adtnbistration, even of domestic jus- 
tice, was constaatlj interfered with ; the necessitf cJ' 
suspenduig it was boldl/ vindicated ; and in some cases, 
even a resort to arms was encouraged to prevent it- 
Nothing but a National Government, capable, from its 

Eowcrs and resources, of overawing the spirit of rebel- 
on, and of aiding iu the eHiabliabmeui of a sound curren- 
cy, just laws, and solid public credit, could remedy the 
existing evils. 

§52. The next object is, " to insure domestic tnin- 
qiiilli^." Frt>m what has been already stated, it is ap- 
|>areDt, how essential an efficient National Government 
IS, to tha'secutit^ of the Slates against foreign influence, 
domestic dissensions, commercial rivalries, legislative re- 
taliations, territorial disputes, and the perpetual irritations 
of a border warfare, for privileges, or exemptions, or 
smugsling. In addition to these considerations, it is well 
kuown, that factitius are far more violent in small than 
in large communities ; and that they are even more dan- 
gerous and enfeebling ; because success and defeat more 
' rapidly succeed each other in the changes of their local 
a&Irs, and foreign influences can be more easily brought 
into pky to corrupt and divide them. A National Gov- 
ernment naturally tends to disarm the violence of domes- 
tic factions in small slates, by its superior influence. 
It diminishes the exciting causes, and it leaves fewer 
chances of success to their operations. 

§ 53. Tlie next object is, " to provide for the common 
defence." One of ilie surest means of preserving peace 
is always to be prepared for war. One of the safest re- 
liances against foreign agression is the possession of 
numbers and resources, capable of repelling any attack. 
A nation of narrow territory, and small population, aod 
moderate resources, can never be formidable ; and must 
content itself with being feeble and unenviable in its con- 
dition. On ihe contrary, a nation or a confederacy, which 
possesses large territory, abundant resources, and a dense 
{lopulation, can always command respect, and is almcMt 
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iocipftble, if true (o itself, of being ooaqoered. In pro- 
portion to the size and population of a nation, its generel 
resources will be ; and the same expenditures, which 
may be easily borne by a numerous and industrious peo- 
jile, would soon exhaust the means of a scanty popula- 
tion. What, for instance, would be more burdensome 
to a State like New Jersey, ihan tiie necessity of kccp- 
iag up a large body of troops, to protect itself ai^ainst ilic 
encroachments of the neighboring Sfates of Peuusylvauia 
and New York ? The same military force, which would 
hardly i>e felt in either of the latter States, would press 
heavily upon the resources of a small State, as a perma- 
nent establishment. The ordinary expenditures, neces- 
sary for the protection of the whole Union with its pres- 
ent limits, are probahly less than would be required for a 
single Stftte, sutrounded hy jealous and hostile neigh* 

§54. But, in regard to foreign powers, the States 
separately would sink at once into the insignificance of 
ihe small European principalities. In the present situa- 
tion of the world, a few great powers possess tlie com- 
mand of commerce, both on land and at sea. No effect- 
ual resistance could be offered by any of the States singly, 
against any mondpoly, which the great European Pow- 
ers might choose to establish, or any pretensions, which 
they choose to assert. Each State would be com- 

pelled to submit its own commerce to all the burdens 
aod inequalities, which they might impose ; or purchase 
protection, by yielding up its dearest rights, and, perhaps, 
its own independence. A National Ciovernraeiit, con- 
taming, as it does, ilie strength of all the States, aSbrds 
to all of them a competent protection. Any navy, or 
army, which could be muntaibed by a single State, would 
be scarcdy formidable to any aecond-iate power in Eu- 
rope ; and yet it would he an intolerable public burdea 
upon the resources of that State. A navy, or army, 
competeat for all the purposes of our home defence, and 
even for the protection of our commerce on the ocean, is 
within ihe compass of the actual means of the General 
Government, without any severe exaction upon its finances. 
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§55. The next object is, "to promote the geowsl 
welfare." If it should be asked, why tlii.i may not be 
effectually accomplished by the States, it may be an- 
swered ; first, that they do not possess the means ; and 
secondly, if they did, they do not possess the powers ne- 
cessary to carry the appropriate measures into execurion. 
The means of the several Slates will rarely be found to 
exceed ihoir actual domestic wants, and appropriations 
to domestic ijnproveineins, Tiicir resources by internal 
taxation must necessarily be limited ; and their revenue 
from imports would, if there were no national government, 
be small and fluctuating. Their whole syslem would be 
defeated by the jealousy, or competitions, or local interests 
of their neighbors. The want of unifomiity of duties in 
all the States, as well as the facility of smu^bg goods, 
imported intooneState, into tbe territory of another, wouM 
render ai^ efficient collection of duties almost impracti-' 
cable. This is not a matter of mere theory. It was 
established by our own history and experience tinder ihe 
Coufciileration. The duties imposed upon tiic importation 
of goods by Massachusetts, were completely evaded or 
nullified by their free adnusston into the neighboring State 
of Rhode Island. 

§ 66. But, if the meaas were completely within the 
reach of the several States, the jurisdiction would still 
be wantbg, completely to carnr into eSact any great or 
comprehensive plan for the welfare of the i^(^e. The 
idea of a permanent and zealous co-operation of all the 
States in any one scheme for the common welfare, is vis- 
ionary. No scheme could lie devised, which would not 
bear unequally upon some particular sections of the coun- 
try ; and these inequalities could not be, as tliey now are, 
meliorated and corrected under the general government, 
by other correspondent benefits. Each State would ne- 
cessarily legislate singly ; and it is scarcely possible, thai 
various changes of councils should not lake place, before 
any scheme could receive the sanction of all of them. 
.Infinite delays would intervene, and various modifications 
of measures would be proposed, to suit particular local 
mttrests, wUch would a^un require reconsidsratum. 
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After onfl or two Tsm attempts to accomplish any great 
system of improvements, there would be a. general aban- 
donment of all effi>rts to produce a general system for the 
regulation of our commerce, or agriculture, or manufac- 
tures ; and each Stale would be driven lo consult ils own 
peculiar convenience and policy only, in despair of any 
common concert. And even if it were practicable, from 
any peculiar conjuncture of circumstances, to bring about 
such a system at one lime, it is obvious, that it would be 
liable to be broken up, without a moment's warning, at the 
mere caprice, or pleasure, or change of policy, of a single 
State. 

§ 57. The concluding object, stated In the Preamble, 

IS, " to secure the blessm^s of liberty to us, and our pos- 
terity." And surelv nothing of mere earthly concern 

pood men, than to erect sliucturcs of government, 
which shall permanently sustain the interests of civil, po- 
htical, and rebgious bberty, on solid foundations. The 
great problem m buman governments has hitherto been, 
how to combine durability with moderation in powers, 
energy with equably of rights, rosponsibilily with a sense 
ol independence, steadiness in councils with popular eleo' 
tions, and a lofty spirit oi pairitiusui with the love of per- 
sonal aggraadizemeot ; in short, how to combine the great- • 
est happiness of the whole with the least practicable 
lestramts, so as to insure permanence in the public insti- 
tuuons, intelligent legislation, and incorruptible private 
virtue. The Constitution of the United States aims at the 
attainment of these ends, by the arrangements and distri' 
buttons of Its powers ; by the introduction of checks and 
balances in all its departments ; by making the existence 
of the Slate s;overnmoiiis an essential part of ils own organ- 
ization : hv Icavins with tho Slates the ordinary powers of 
doniesiic lo2;islaiion : und, at the same time, by drawing to 
Itself those powers only, which are strictly national, or con- 
cern the general welfare. Its duties and ils powers thus 
naturally combine to make it the common guardian and 
friend of ail the Klates ; and in return, the States, while * 
they may exercise a salutary vigilance for their own self- 
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firotection, are persuasirely taught, that the hlesBin^ of 
iberty, secured by the national government, are far 
more certain, more various, and more extensive, than 
they would be under their own distinct and independent 
30vereigntie!i. 

§ 59. Let us now enter upon a more close survey of 
the structure and powers of the national Constitution, 
that we may see, whether it is as wisely framed as its 
founders believed ; so as to justify our confidence in its 
durability, and in its adaptation to our wants, and tbe ^eai 
objecta proposed in tbe Preamble. If it be so wiae^ 
framed, then, mdeed, it will be entitled to our most pro- 
found reverence ; and we shall accustom ourselves to re- 
pel with indignation every attempt to weaken its powers, 
or obstruct its operations, or diminish its influence, a; 
involving our own degradation, and, ultimately, the ruin tSf 
the States themselves. 



CHAPTER VIII. 

DisffibvHoa of Pomrt. — Tha Legislative Departmen 

§ 59. In surveying the general structure of the Co.isl 
tution of (he United States, we are naturally led tu t . 
examination of the fundamental principles, on which it 
erganized, for the purpose of carrying into effect the oi>- 
^ jects disclosed m the Preamble. Every government must 
include within its scope, at least if it is to possess suitable 
stability and enei^, the exercise of the three great pow- 
ers, upon which all governments are supposed to rest, 
viz., the executive, the l^islaiive, and the judicial powers. 
The manner and extent, m which these powers are to be 
exercised, and the functionaries, in whom they are to he 
vested, constitute die great distinctions, which are known 
in (he forms of government. In absolute governments, 
the whole executive, liigislaiive, and judicial powers are, 
at least in their final result, exclu.'iivety confided to a sin- 
gle individual ; and such a form of government is (ietkomi* 
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naied a Despotism, hs llie whole sovereignty of itie State 
is vested in liiin. If tlie same powers are exclusively 
confided to a few persons, consiitming a permanent sove- 
reign council, the government may be appropriately de- 
nominated an absolute or despotic Aristocracy. If they 
are exercised by the people at large in their original sove- 
reigQ assemblies, the government \s a pure and absolute 
DemocTacy. But it is more common to find these pow- 
ers divided, and separately exercised by independent 
functbnaries', the executive power by one deparlment, the 
legislative by another, and the judicial by a third ; and in 
these cases the government is properly deemed a mi;ted 
one ; a mixed monarchy, if the executive power is he- 
reditary in a single person ; a mixed aristocracy, if it is 
hereditary in several chieftains or families ; and a mixed 
democracy or republic, if it is delegated by election, and 
is not hereditary. In mixed monarchies and aristocracies, 
some of the functionaries of the legislative and judicial 
powers are, or at least may be, hereditary. But in a 
representative repuWIc, all power emanates from the peo- 
ple, and is exercised by their choice, and never extends 
beyond the lives of the individuals, to whom it is intrusted. 
It may be intrusted for any shorter period ; and then it 
returns to them again, to be agaia delegated by a new 
choice. 

§ €0. TIm first thing', that strikes us, upon the sl^fatest 
Burrey of the national Constitution, is, that its structure 
contains a fundamental separation of the three great de- 
partments of governmeni, the legislative, the executive, 
and the judiciiil. The existence of nil these departments 
Las always been found indispensiible to due energy and 
stability ill a government. Their separation has always 
been found equally indispensable, for the preservation of 
pubhc liberty and private rights, Whenever they are all 
vested in one person or body of men, the government is 
in fact a despotism, by whatever name it may be called, 
whether a monarchy, or an aristocracy, or a democracy. 
When, tlieFefwe, the Convention, which framed the Coo- 
stitution, determined on a more efficient system than the 
Confed«itti<xi, the first resolution adopted by them wasy 
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that " a national govenimeiit ought to be established^ 
consisting of a supreme legisktive, judiciary, and execu- 
tive." 

' § 61. In the estxthUshment of free gorernments, the 
division of the three great powers of government, the ex- 
ecutive, ihe legislative, and tlie judicial, among different 

functionaries, has been a favorite policy with patriots and 
slateaiinjii. It lias by iiiany been iletinied a inaxim of 
vilal iiii|jorl:uii'(;, l\at ihfsc jiouurs sliouJd for ever be 
kepi separate and distinct. And, accordingly, we find it 
iaid down, Willi cmphaiic care, in ilie Bill of Itigbts of sev- 
eral of the Statu Constitutions. 

§ 62. The general reasoning, by which the maxim is 
supported, independently of the jtist weight of the authori- 
ty in its support, serans entirely satisiactory. What is 
of far more value than any mere reasoning, experience 
has demonstrated it to be founded in a just view of the 
' nature of government, and of the safety and liberty of the 
people. It is no small commendation of the Consti- 
tution of ttie United Slates, that, instead of adopting a 
new dieory, it has placed this practical truth, at tbc ba- 
sis of its organiEOtion. It has placed the legislative, ex- 
ecutive, and judicial powers in different hands. It lias, 
as we shall presently see, made the term of office and the 
organization of each department different. For objects of 
permanent and paianioimt importance, it has given to tlia 
judicial department a tenure of office during good beha- 
vior ; while It has limited each of the others to a term of 
years. 

§ 03. lint when we !.pcak of a separation of the tlireu 
great deparliiieiits of govenuiioiit, and maintain, thai tliut 
separation is indispensable to public liberty, we are lo 
understand tiiis maxim in a limited sense. It is not meant 
to afiirm, lliat ibey must be kept wholly and entirely sep- 
arate and distinct, and have no common link of connection 
or dependence, the one upon the other, in die slightest 
degree. The true meaning is, that the whole power of 
one of these departments should not be exercised by the 
same hands, which possess the whole power of either of 
the other departments; and that such exercise of the 
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whole bf die stnie hands would sdrrert the prinoiples of 
a free coustilatioa. 
§ 64. How far the Constitution of the United States, 

in the actual separation of these departments, and the oc- 
casional mixlui-es ol' some of the powers of eacli, has 
accomplished the gieai. objects of the maxim, which ive 
liave been considering, will appear more fully, when a 
survey is taken of the particular powers confided to each 
department. But the true and only test must, after all, 
be experience, which corrects at once the errors of theo- 
ry, and fortifies and illustrates the eternal judgements of 
Native. 

§ 65. The first section, of the first article, be^ns with 
the structure of the Legislature. It is in these words : — 

"All ]e£;is!ative powers, herein granted, shall be vested 
C f I U d I ch iAnW con- 

f d H f R 1 dlives." Un- 

der the Confederaiioti. the whole losri^laiivc pow-cr of iha 
I'nion was confided to a sinde branch : and, limited as 
I p 1 a single body, 

was deemed a prominent defect. The Constitylion, on 
ihe mlier hand, adnms. a iund^imenial rule, the exercise 
f I I 1 d d independent 

h \ II I d on. are, in the 

first pkco. that n interposes a i;reat check upon undue, j 
liaslv^and oppressi*-e leffislalion. In the next place, it 
inrprpoiPF: a barrier against The strong propensity of all 
public bodies to accumulate all power, patronage, and in- 
fluence m their own hands. In the next place, it oper- 
ates, mdirectly. to retard, if not wholly lo prevent, the 
Hiccess of the efforts of a few popular leaders, by their 
combmations and intrigues m a single body, to carry their 
own personal, private, or party oDjecis into cfToct, uncon- 
nected with the public good, in the next phu'c, it secures 
a deliberate review of the same iiieiisurc^, by indei)cndenl 
minds, in different branches of government, engaged in the 
same habits of legislation, hut organized upon a dlliercnt 
system of elections. And, in the last \)\acc, it aiibrds 
great securities to public liberty, by requiring the co-oper- 
atitm of different bodies, wliich can scarcely ever, if prop- 
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eriy oiganized, embraoe the same seciional or local inter- 
ests, or influences, in exactly the sunie proportion, as a 
single body. The value of such a separate organization 
will, of coursCLbe greatly enhanced, the more ihe ele- 
nieiils, of which each body is composed, differ from each 
oUier, ill the mode of choice, in the quahhcations, and in 
the duration of office of the members, provided due intel- 
ligence and virtue are secured in each body. Ail diese 
considerations had great weight in tlie Convention, which 
framed the Constilution of tlie United States. We shall 
presently see, bow far these desirable modiflcatlons have 
been atteined in the actual composition of tbe£enaie and 
House of Represratatives. 



CHAPTER IX- 

The Home of Representatives. 

§ CC. The second section, of ihe first article, contains 
the structure and organization of the House of Represent- 
atives. The first clause is — "The House of Repre- 
sentatives shall be composed of members cliosen every 
second year by the people of the several States ; and 
the electors in each State shall have the qualifications, 
requisite for electors of the most numerous branch of 
the State legislature." 

§67. First, the principle of representation. The 
Sepreseutaiives are to be chosen by the people. No 
reasoning was necessary, to satisfy the American people 
of the advantages of a House of Representatives, which 
!' " - . . -. , 

g i I PI 1 I 1 1 r 

op n I 1 o I i I g 

ces, and muoduce a pervadmg popular uifluence rhmngli- 
out all the operations of the naiiotial government. Their 
own experience, as colonists, as well as ihe experi- 
ence of the puieut country, and ibe general deductions 
of theory, had settled it. as a fundamental principle of a 
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free government, and especially of a republican govern- 
ment, that no laws ought to be passed without tlic con- 
sent of the people, through rGpreseniaiives, immediately 
chosen by, and resjionslble to them, 

& (iS. The indiifct ncivanl;>i;i;s. from this immediate 
i f 1 I ]l II 1 representatives, 

are of iiicalculablo benefir, and deserve a brief mention 
in this place, because they fucnish us willi matter for 
most serious reflection, m reeard to the actual operations 
and influences of republican governments. In the first 
place, the risbt coniei-s an addrtional sense of personal 
dignity and duiy upon die mass of ihe people. It gives 
a strong direction to the education, studies, and pursuits 
of tlie whole community. It enlarges the sphere of 
acuon. and comribuies, in a high decree, lo tlie formation 
of the public manners, and national character. It pro- 
cures to the common people courtesy and sympathy from 
their superiors, and diffuses a common confidence, as 
well as a common interest, through all the lanlu of so- 
ciety. It awakens a desire to examine, aad sift, and de- 
bate all public proceediniis : and it thus nourishes a lively 
curiosity to acquire knowlcdiic. and. at die same time, 
fui'nishes ihe means oi L'raiiivins it. The proceedings 
d d h 1111 1 duct of public 

officers, from tlie Indiest to die lowest : die character and 
conduct 01 die txecuuve and his ministers ; the struggles, 
intrigues, and conduct of diflerent parties ; and the dis- 
cussion of the Ereat public measures and questions which 
agitate and divide die community : — are not only freely 
caovassed, and thus improve and elevate conversation ; 
but tlicy gradually fiirnisli ihe mind with safe and solid 
materials lor judgement upon all public affairs, and check 
that impetuosity and rashness, to which sudden impulses 
miaihi otherwise lead the people, when ihey are artfully 
iniseuided by sel6sh demagoguea. and plausible schemes 
of thanEe. 

§69. Secondly, the qualifications of electors, These 
were various in the diHerpnt relates. In some of them, 
none but freeholders were entitled lo vote ; in odiers, 
only persons, who had been admitted to the privileges of 
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freemen ; in others, a (inalificniion of property was re- 
quired of voters ; in olliers, tiie payment of taxes ; and 
m others, again, the right of suffrage was almost universal. 
This consideration had great weight in the Convention ; 
and the extreme difficulty of agreeing upon any uniform 
rule of voting, whicii should be acceptable to all the 
Slates, induced tliij Convention, finally, after much dis- 
cussion, to adopt cvisliui: rnk- in llie riioice of Rcpre- 
seniatives in the popiilar br;nic!i of the Stale Icgiilaiurcs. 
Thus, the peculiar wishes of each Htatc, in the formation 
of its own popular branch, were consulted ; and some 
not unimportant diversities were introduced inlo the actual 
composition of the uaiionai House of Rejiresentatives. 
All the members would represent the people, butnot ex- 
actly under influences precisely of the same character. 

§ 70. Thirdly, the term of service of the Jtepreseuta- 
tives. It is two years. This period, with reference to 
the nature of the duties to be performed by the members, 
to the knowledge and experience essential to a right per- 
formance of them, and to the periods, for which the 
members of the State legislatures are chosen, seemsassbort 
as an enlightened regat^d to the public ^ood could require. 
A very short term of service woidd bnng together a great 
many new members, with little or no experience in the 
national business ; the very frequency of the elections 
would render the olfirn iif Ices in^pnriance to able men ; 
and some of the duties to be peiforojed would reqtiire 
more time, and more mature inquiries, than could be 
gathered, in the brief space of a single session, from the 
disiant parts of so extensive a territory. What might be 
well begun by one set of men, could scarcely be carried 
on, in the same spirit, by another. So that there would 
be ^eat danger of new and immature plans succeeding 
each other, without any well-establisbed system of opera- 
tions. 

§ 71. But the very nature and objects of the national 
government require far more experience and knowledge, 
than what may be thotight requisite in the members of a 
State legislature. For the latter, a knowledge of local 
interests and opinions may ordinarily suffice. But it is 
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far different with a member of Confess. He is to Ie^s> 
late for the iuEerest and welfare, not of one Slate ody, 
but of all the States. It is not enough, that he comes to 
the task wUb an upn^t intention and sound judgeinent ; 
but he must hare a competent degree of knowledge of all 
the subjects, on which he is called to legislate ; and be 
must have skill, as to the best mode of applying it. The 
latter can scarcely bo acquired, but by Jong experience 
and training in the national councils. The period of ser- 
vice ought, therefore, to bear some proportion to the va- 
riety of knowledge and practical skill, which the duties 
of the station demand. 

§ 72. The most superficial glance at the relative du- 
ties of a member of a Slate legislature aad of those of a 
member of Congress, will put tins matter in « striking 
light. In a single Stale, (be haluts, mannera, institutionB, 
and laws, are uniform, and all the citizens are more or 
less conversant with them. The relative bearings of the 
various pursuits and occupations of rhc people are well 
understood, or easily aiiceiiaiin^d. The general affairs 
of the State lie in a comparatively narrow compass, and 
are daily discussed and examined by those, who have aa 
immediate interest in them, and, by frequent communica- 
tion with each other, can interchange opinions. It b 
very different with the general goveniinent. There^ 
every measure is to be discussed with reference to the 
rights, iDteiests, and pursuits of all the States. When 
the Constitution was adopted, there were thirteen, and 
there are now twenty-six States, having different laws, 
institutions, employments, products, and climates, and 
niany artificial, as well as natural differences in the struc- 
ture of society, growing out of these circumstances. 
Some of them are almost wholly agricultural ; some 
commercial ; some manufacturing ; some have a mixture 
of all ; and in no two of them are there precisely the 
same relative adjustments of all these interests. No le- 
gislation for the Union can be safe or wise, whioh is not 
founded upon an accurate knowledge of these diversi- 
ties, and their practical influence upon public measures. 
What may be beneficial and politic, with referaice to the 
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interests of a single State, may be subversive of those of 
other States. A regulation of coranierce, wise and just 
for the commercial States, may strike at the foundation of 
die prosper!^ of the agricultural or manufactoriDg Slates. 
Aaa, aa the other hand, a measure beneficisl to sgricul- 
ture or manufactures, may disturb, and even overwhelm 
the shipping interest. Large and enlightened views, 
comprehensive information, and a jtist allcnlion lo the 
local peculiariiics, and products, and cmployraenis of 
different Stales, are absolutely indispensable qualifications 
for members of Congress. Yet it is obvious, that if 
very short periods of ser^-ice are to bo allowed to mem- 
bers of Congress, the continual Huciuations in the public 
councils, and the perpetual changes of members, will be 
vay uidBTorable to the Bc^drement of the proper 
knowledge, and the due apphcauon of it for the public 
welfare. One set of men will just have mastered the 
necessary information, when they will be succeeded by a 
second set, who are to go over the same grounds, and 
then are to be succeeded by a third. So that inexpe- 
rience, instead of practical wisdom, hasty legislation, in- 
stead of sober deliberation, and imperfect projects, in- 
stead of^well-constructed systems, would characterize the 
national government. 

§ 73. Fourthly, tlie qualifications of Representatives. 
The Constitution declares — " No person shall be a Repre- 
sentative, who shall not have attained to the age of 
twenty-five years ; aqd been seven years B citizen of the 
United Stales ; and who shall not, when elected, be sn 
inhabitant of that State, in which he shall be chosen." 
These qualifications are few and simple. They respect 
only age, citizenship, and inhabitancy. 

§ 74. First, in regard to age. That some qualifica- 
tion, as to age, is desirable, cannot well be doubted, if 
knowledge, or experience, or wisdom, is of any value in 
the administration of public afiairs. And if any quali' 
ficaiion is required, wliat can be more suitable than 
twenty-five years of age ? The character Bnd principles 
of young men can scarcely be understood at the moment 
of their majority. They are then new to the rights even 
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of sdf-giyreninwnt ; warm m tbor pasaknia r udaa in 
their expectations ; . aod too eager ia their favotite pur- 
suits, to learn tlie lessons of caution, which rtper years in- 
culcate. Fotir years of probalion, is biil a vi?iy short 
space, in wbich to try their virtues, to dcvelope their 
talents, to enlarge their intellectual resources, and to give 
(hem a practical knois ledge of the true principles of legis- 
lation. Indeed, it may be safely said, that a much longer 
period will scarcely suffice lo furnish tiiem with that thor- 
ough insight into ilie business of human life, which is in- 
dispeusaUe to a safe and enlightened exercise of public 
dudies. 

§75. Secondly, in regard to citizenship, Ko person 
will deny the propriety of excluding aliens^rom any share 
in the administration of the affairs of the Dational govem- 
raent. No persons, but citizens, can be presumed to feel 
lliat deep sense of the value of our domestic institutions, and 
that permanent attachment to the soil and interests of our 
country, which are the true sources of a healthy patriot- 
ism. The only practical question would seem to be, 
whether foreigners, even after they were naturalized, 
should be permitted to hold office. Most nations studi- 
ously exclude them, from policy, or from jealousy. But 
the peculiar circumstances of our country were supposed 
to call for a less rigorous course ; and the period of 
seven years was selected as one, which would enable 
naturalized citizens to acquire a reasonable familiarity 
with the principles of our institutions and with the inter- 
ests of the people ; and which, at the same time, would 
justify i!ie latter in reposing confidence in their talents, 
virtues, and patriotism. 

§ 7G. Thirdly, in regard to inhabitancy. The Repre- 
sentative is required to be an inhabitant of the Slate, at 
tiie time when he is chosen. The object of this clause, 
doubtless, is to secure, on the part of the Representative, 
a familiar knowledge of the interests of the people whom 
he represents, a just responsibility to them, and a per- 
sonal share in all the local results of the measures, which 
he shall support. It is observable, that inhabitancy is 
required in the State only, and not in any particular elec- 
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tion distriat ; so that the Conslituiion leaves a wide field 
of choice open to the electors. And il we cocisider, 
how various the interests, pursuits, employments, pro- 
ducts, and local circumstaaces of the difiereat States ate, 
we can scarcely be surprised, that there sbould be a 
marked anxiety to secure a just representation of all of 
tiicm in the national counqils. 

§77. Subject to these reasonable qualificaUons, tlw 
House of Represeotativea is open to persons of merit of 
every description, whetiier native or adopted citizens, 
whether young or old, whether rich or poor, without any 
discrimination of rank, or business, or profession, or 
religious opinion. 

§ 78. The next clause of the Constitution respects the 
apportiooueat of Kepreaentatives amoi^ the States. Zl 
declares, — ReiffssaotatireB, and direct taxes, shall ba 
apportioned among the several States, which may be 
included within this Union, according to their respec- 
tive numl^ers, wliicli shall be determined by adding lo 
Uie whole number of free persons, including tJiose bound 
to service for a term of years, and excluding Indians not 
taxed, three fifiiis of all other persons. The actual enu- 
meration sliall be made within three years after the first 
meeting of the Congress of the United States, and mtbio 
every subsequent term of ten years, in such maoasc, as 
they shall by law (Ureot. The lumber of Hepreaenta- 
tires shall not exceed one for ereiy thirty ihousrod ; but 
each State shall have at least one Representative. And 
until such enumeration shall be made, the State of New 
Uampshire sliail bo onlilled to choose three ; Massachu- 
setts, eight; Rhode Inland and Providence Plantations, 
one ; Connecticut, five ; New York, six ; New Jersey, 
four ; Pennsylvania, eight ; Delaware, one ; Maryland, 
six ; Virginia, ton ; North Carolma, five ; South Caro- 
lina, five ; and Georgia, three." 

§ 79. Under the Confederation, each State was en- 
titled to one vote tmly, but might send as many delegates 
to Congress, as it should choose, not less than two, nor 
mors than seven ; and course, the concurrence of a 
majoti^ of its delegates was necrasaiy to erety vote of 
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each Stale. In the House of Representatives, each 

member is entitled to one vote, and tnerefore the appor- 
tionment of Representatives became, among t^e States, a 
subject of deep interest, and of no inconsiderable diver- 
sity of opinion in ilje Convention. The small Stales 
insisted upon an equality of representation in the House 
of Representatives, as well as in the Senate, which was 
strenuously resisted liy ilie large Slates. The slave- 
holding States insisted on a representation strictly accord- 
ing to the number of inliabiianis, whetlier they were 
daves or free persons, within the Stale. The non- 
riaTe-holdiog States contended for a representation ac- 
cording to tiie number of free persons only. The con- 
troversy was full of escilement, and was maintained with 
so much obstinacy, on each side, that the Convention was 
more than once on the eve of a dissolution. At len^, 
ibe present system was adopted, by way of compromise. 
It was seen to be unequal in its operation, but was a 
necessary sacriGce 10 that spirit of conciliation, on which 
the Union was founded. The exception of Indians was 
of no permanent importance ; and the persons bound to 
service for a term of years were too few to produce any 
sensible eiFecl in the enumeration. The real dilEculty 
was, as to slaves, who were included under the mild ap- 
Jieilation - of " all other persons." Three fiftha of the 
slaves arc added to the number of free persons, as the 
basis of the apportionment. 

§ 80. In order to reconcile the non-slave-holding 
Slates to ibis arratisiement, it was agreed, iliat direct 
Uses (the nature of uliich wc shall hereafter consider) 
should be apportioned in the same niuniier ;is Representa- 
tives. This provision is more specious than solid ; for, 
ill reality, it exempts the remaining two fifths of the 
slaves from direct taxation. But, in the practical ope- 
rations of tlie government, a far more striking inequality 
^s been developed. The principle of representation is 
uniform and constant ; whereas, the impoution of direct 
tBxes is occasional and rare ; and, in fact, three direct 
taxes only have been laid, at distant periods from eadi 
f>ther, since tbe adoption of tbe Constitution. The slave- 
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boldiDg States have, at the present time, in Cougrees, 

twenty-6ve Representatives more than they would have 

upon the hasis of an enumeration of free persons only. 
The apporiioLiineiii, however, viewed lis a matter of 
compromise, is entiUoil to j^real praiiC, for its modera- 
tion, its aim at practical iitihiy, and its tendency to satis- 
fy the people of every State in ihe Union, that the Con- 
stitution ongbt to be dear to all, by the privileges, which 
it confers, as well as by the blessings, which it secures. 
It has sometimes been complained of as a gnevance, found- 
ed in a gross inequaUty and an unjustifiable surrender of 
important lights. But whatever force there may be in 
the suggestion, abstractly considered, it should never 
be forgotten that it was a necessary price paid for the 
Union ; and if it had been refused, ihc Constitution never 
would have been recommended for the aduplion of the 
people, even by the Convention, which framed it. 

§81. In order to carry into effect this principle of 
apportionment, it was indispensable, that some provision 
should he made for ascertaining, at slated times, the pop- 
ulation of each State. Unless tbis should be done, it is 
obvious, that, as the growth of the different States would 
bo in very unequal proportions, the representation would 
soon be marked by a corresponding inequality. To 
illustrate lliis, we need onlv to look at Delaware, wliieli 
now sends onlv one lie|iic^eiilaiivc. ^is it did in the first 
Congress, and" to \cu York, wliicli tlien sent six, and 
now sends forty It.epiescntaiivcs. Similar, though not 
as great, diversities exist in the comparative representa- 
tion of severai other States. Some have remained near- 
ly stationary, and others have had a very rapid increase 
of population. The ConstitutiMi has, therefore, wisely 
provided, tbat there shall be a new ennmeration of the 
mhabhents of all the States, every ten years, which is 
commonly called the decennial census. 

§ 82. There is one question of great practical impor- 
tance, as to the apportionment of Representatives, which 
has constantly been found to involve much embarrassment 
and difficulty ; and lhat is, how and in what manner the 
apportionment is to be made. The language of the Con' 
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stilulioti is, that " Representatives and direct taxes shall 
be apportioned among the several States, &.c., according 
to their respective numbers ;" and at the first view it 
nould not seem to involve the slightest difEculty. A 
moment s reflection will dissipate the illusion, aiid teach 
us, that there is a difficulty intrinsic in the very nature of 
the subiect. In regard to direct taxes, the natural course 
would be to assume a particular sum to be raised, as three 
millions of dollars ; and to apportion it among the States 
accorduig to their relative numbers. But even here, 
tilers wili alwRys be a very small fractional amount bca- 
pftble oi exact distribution, since the numbers in each 
State will never exactly coincide with any common divi- 
sor, or eive an exact aliquot part for each Slate without 
under. Bui, tlic amount cn^iy be carried 
iliruu^o a long series ol' descending money fractions, it 
iiiiiy be ultimately reduced to the smallest fraction of any' 
L'.iistmg, or even imaginary coin, 

§ 83. But the difficulty is far otherwise in regard to 
Representatives. Here, there can be no subdivision of 
the unit ; each State must be entitled to an entire Repre- 
seDtative, and a fraction of a Representative is incapable 
of apportionment. Yet it will be perceived at once, that 
It is scarcely possible, and certainly is wholly improbable, 
that the relative numbers in each Slate should bear such 
an exact pro]iortion to the aggregate, that there should 
exist a common divisor lor all, which should leave no 
fraction in any Slate. Such a case never yet has existed ; 
aatt in all human probability it never will. Every com- 
mon divisor, hitherto apphed, has ieft a fraction, greater 
or smaller, in every State ; and what has been, in the past, 
must continue to be, for the future. Assume the whole 
population to be three, or six, or nine, or twelve mHlioos, 
or any other number ; if you follow the injuncliona of tiie 
Constitution, and attempt to apportion the Representauves 
according to the nvimbers in each State, it will be found 
to he absolutely impossible. The theory, however tme, 
becomes practically false in its application. Each State 
may have assigned to it a relative proportion of Representa- 
tives, up to a given number, the whole being divisible by 
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some common divisor ; but the fractioa of pc^iulitioa be- 
longiDg to each beyond that point is left unprovided for. So 
that the apportioninent is, at best, only an approximatiou to 
the rule laid down by the Constitution, and not a strict 
COmpUance wltii the rule. The fraction in one State may 
be ten dmes as great, as that to another ; and so may 
differ in each State in any assignable mathematical pro- 
portion, Wiiat then is to be done ? Is the Constitution 
to be wholly disregarded on this point ? Or is it lo be 
followed out in its true spint, though unavoidably differing 
from the letter, by the nearest approsimaiion to it ? If 
an additional Representative can be assigned to one State 
beyond its relative proportion to the whole population, it 
is equally true, (hat it can be assigned to all, that are in 
a similar predicament. If a fraction admits of represent- 
ation in any case, what prohibits tlie application of the 
Tiile to all fractions ? The only constitutional hmitation 
seems to be, that no Stale shaU have more than one Rep- 
resentative for every thirty thousand persons. Subject 
10 ibis, the truest rule seems to he, that the apportion- 
ment ought to be the nearest practical approximation lo 
the terma of the ConatitutHMi ; and the rule oc^bt to be 
such, that it Eball always the same way m regard 
to all the States, and be as little open to cavil, or contro- 
versy, or abuse, as possible. 

§ 81. But it may be asked, What are the first steps to 
ho taken in order to arrive at a constitutional apportion- 
ment ? Plainly, by taking the a^igiegate of population 
in all the States, (accordijig lo ilie constitutional rule,) 
aad then ascertain the rulaiive proportion of the popula- 
tion of each State to the population of the whole. This 
is necessarily so in regard to direct taxes ; and there is no 
reason lo say, that it can, or ought to be otherwise in re- 
gard 10 Representatives ; for that would be to contrav^ 
tlie very injunctions of the Constitution, which require the 
like rule of apportionment in each case. In the one, ^ 
apportionment may be run down below unity ; in the odier, 
it cannot. But this does not change the nature of die 
rule, but onl^ the extent of its application. 

§ 85. It IS difficult to maks lius subject clear to the 



Digitized by GOOgle 



UOUSE OF REPRESEKtATIVES. fi] 

common underslandiDg, withoul introducing Mme Ubultr 
slaiements, which the nature of this work seems abso]ute- 
iy to prohibit. But it may be stated, as an historica] 
lact, tbu ia every apporbonmeot hitherto made of Rep- 
resentatiTCS, whatever has been the number of inliabi- 
tante assumed as the ratio to govern tlie number of lieji- 
resentatives, whether thirty thousand or any higher nuni- 
ber, there has always been a fraction in each Stale less 
tlian that number, and of course an unrepresented fraction. 
In some^of the States, the fraction has been very small ; 
io others, very large ; and in others, intermediate numbers 
constant^ va^riDg from each other. So that, in fact, there 
□ever hp been any representation of each Stale, appor- 
tioned in exact proportion to its numbers, as the Consti- 
tution requires. The rule adopted haa been, to assutoe a 
particular number of inhabitants as the laiio to give a sin- 
gle Representative, and to give to each State as many 
Representatives, as its population contained of that ratio 
or particular number ; and to disregard all fraciioiis below 
that. 

§ 86. There remained two important points to be set- 
tled in regard to representation. First, that each Slate 
should have at least one Representative ; for otherwise, il 
might be excluded from any share of the legislative pow- 
er in one branch ; and secondly, that there should be 
sotne limitatioo of the number of Bepresentatives ; for 
otfaerwiae, Coi^iess might increase ibe House to an imrea- 
sonable size. If Congress were left free to apportion the 
Representatives according !o anj' basis of numbers they 
might select, lialf the States in tlie L'nioji might be de- 
prived of Representatives, if ilie u ljole number of their 
inhabitants fell below that basis. On the other hand, if 
the number selected for the basis were sinall, the House 
might become loo unwieldy for business. There is, 
llierefore, great wisdom in restricting the representation) 
BO that there shall not be more than one Representative 
for every thirty thousand mbabitanls in a Stale ; and on 
the other. hand, by a positive provision, securing to 
each State a constitaidional remesentation m the House, bj 
U least one Represaitatlve, bowever small its own popu- 
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lation may be. It is curious to remark, that it was orip-' 

nally ihoiiglit a great objection to the CoDstitution, that 
the restriction o1' Represeniatives, to one for every thirty 
thousand, would give too small a House to be a safe de- 
pository of power ; and that, now the fear is, iliat a re- 
striction to double that number will hardly, in the future, 
restrain the size of the House within sufficiently moderate 
limits, for the purposes of an efficient and enlighteoeii 
legislation. So much has the growth of the country, 
under the auspices of the Dational Consutution, outstrip- 
ped the most sanguine expectations of its friends. 

§ 87. The next clause is ; " When vacancies happen 
in the representation of any State, the execu^ve au- 
thority thereof shall issue writs of election to fill such 
vaciincies." It is obwious, that such a power ought to 
reside in some public functionary. The only question is, 
in whom it can, with most safety and convenience, he lodg- 
ed. If vested in the general government, or in any 
department of it, it was thought, that there might not be 
as strong motives for an immediate exercise of the pow- 
er, or as thorough a knowledge of local circumstances, 
to guide the exercise of it wisely, aa if rested in the 
State goremroent. , It is, therefore, lelt to the latter, and 
to that branch of it, the State Executive, which is best 
fitted to exercise it with promptitude and discretion. 
And thus, one source of State jealousy is effectually 

§ Ss!* The next clause is ; " The House of Repre- 
sentaiives shall choose their Speaker, and other offi- 
cers ; and shall have the sole power of impeachment." 
Kiicli of these privileges is of great practical importance. 
In Oreat Britain, the Speaker is elected by the House of 
Commons ; hut he must be approved by the King ; and 
a similar power of approval belonged to some of the Gov- 
ernors in ihe Cclonies, before the Revolution. An inde- 
pendent and unlimited choice by the House of Eepre- 
seiitaiives of all their officers is every way desirable. It 
secures, on the part of their officers, a more efficient re- 
sponsibility, and gives to the House a mors complete 
audiority over them. It avoids all tbs dangers and in- 
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conveniences, which may arise from differences of opin- 
ioQ between the House and the fisecutive, in periods of 
high party excitement. It relieves the Executive from ail 
the embarrassments of opposing the popular will, and the 
House from all tfan irritations of not coosultii^ the wishes 
of the Cabinet. 

§89. Next, the Power of Impeachment. "The 
House of ReprnsB[iiaiivi?s slwll linve tlie sole power of im- 
peachment ;" that is, tho right lo present a written accu- 
sation against persons in high offices and trusts, for the 
purpose of bringing them lo trial and pumshmenl for gross 
misconduct. The power, and llie mode of proceeding, 
are borrowed from the practice of England. In that 
Kingdom, the House of Commons (which answers to our 
House of itepresentatives) bas the right to present arti' 
cles of impeachnient against any person, for any gross 
misdemeanor, before the House of Lords, which is the 
court of the higliest criminal jurisdiction m ihe realm. 
The articles of impeachment, are a sort of indictment ; 
and the House, in presenting them, acts as a grand jury, 
and also as a public prosecutor. The great object ol this 
jwwer is, to brii^ persons to justice, wtio are so cievaien 
in rank or influence, that there is danger, that they might 
escape punishment before the ordinary tribunals ; and the 
exercise of the power is usually confined to political or 
official offences. These prosecutions are, therefore, 
conducted by the Representatives of the nation, in their 
public capacity, in the face of the nation, and upon a re- 
sponsibility, which is felt and reverenced by the whole 
community. We shall have occasion, hereafter, to con- 
sider the subject of impeachment more al large, in anoth- 
er place ; and this may suffice here, as an explanation of 
die nature and objects of the power. No one can well 
<ioubt, that, if the power is to be ex^cised at all, by any 
popular body, ii is most appropriately confided to tfae 
representatives of the people. 
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CHAPTER X. 

The Senate. 

§ 90. We come nest lo the organization ftml ponas 
of the Senate, ivhich arc provided for in the third section 
oi tile first article of the Constitution, 

§ 91. We have already had occasion to refer, in a 
brief raanDer, to the general reasoning, by ivhich the divis- 
ion of the legislative power between two distinct branch' 
es has been justified in the actual organization of free 
govenun^ts. And here seema the proper place to enter 
somenbat more at into the reasonings, b^ irhich 
the establishment of the Senate of the United States was 
EupporiecTas an independent branch of the national gov- 
ermneiit. In order to justify the existence of a Senate 
with co-ordinate powers, it was said, first, that it was a 
misfortune incident to republican governments, though in 
a less degree than to other governments, that tliose, who 
administer it, may forget their obligations to their constit- 
uents, and prove nnlaithful to their important trust. In 
this pomt 01 view, a Sraate, as a second branch of the 
le^lative assemUy, distinct from, and dividing the pow- 
er with a first, must be in all cases a salutary check on 
the government. It doubles the security to the people 
by requiring liie concurrence of two distinct bodies, in 
schemes of usurpation or perfidy ; whereas the ambition 
or corruption of one would otherwise be sufficient. This 
precaution, it was added, was founded on such clear 
principles, and so well understood in the United Slates, 
tiiat it was superfluous to enlarge on it. As the improb- 
ability of sinister combinations would be in proportion to 
the dissimilarity in the genius of the two bodies, it must 
be politic to distinguish them from each otlier by 'every 
circumstance, which would consist with a due harmony 
in all proper measures, and with the genuine principles 
of republican government. ' 
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§ 92. Secondly. The necessity of a Senate was 
not less indicated by the propensity of all single and nu- 
merous assemblies to yield to the impulse of sudden and 
violent passions, and to be seduced by factious leaden 
iBto iDtBinperate and pernicious resolutions. lOxamplei 
of this sort niight be cited without nuciiber, and from pro- 
ceedings in the United States, as well as from the history 
of other nations. A body, which is to correct this infirm- 
ity, ought to be free from it, and consequently oughi to 
be less numerous, and to possess a due degree of firm- 
ness, and a proper tenure of office. 

§ 93. Thirdly. (^Another defect, to be supphcd by^ 
a Senate, lay in the want of a due acquaintance with the 
objects and priociples of legislation. A good government 
implies two tfamgs ; first, ^eli^ to the objects of the gov- 
ernment ; secondly, a. kaowle^e of the means, by which 
those objects can be best attained. It was suggested, 
that in the American governments too little attention had 
been paid to the last ; and that the establishment of a 
Senate, upon a proper basis, would greatly increase the 
chances of fidelity, and of wise and safe legislation. What 
(it was asked) are alt the repealing, explaining, and 
ameading laws, wliich fill and disgrace our voluminous 
codes, but so many monuments of deficient wisdom ; so 
many impeachments exhibited by each succeeding, gainst 
each preceding, session ; so many admonititms to ibe peo- 
ple of the valne of those aids, which may be expected 
from a well-constituted Senate ? 

§ 94. Fourthly. Such a body would prevent too great 
a mutability in the piiblic councils, ;irisi[)g from a rapid 
succession of new members ; for, from a change of men, 
there must proceed a change of opinions, and from a 
change of opinions, a change of measures. Such insta- 
bility in legislation has a tendency to diminish respect and 
confidence abroad, as well as safely and prosperity at 
home. It has a tendency to damp the ardor of industry 
and enterprise ; to diminish the security of proper^ ; and 
to impair the reverence and attachment, which are indis- 
pensable to the permanence of eveiy political msUtu* 
tion. 

6* 
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■ § 95. Fifihiy. Another ground, illustrating (be utility 
of a Senate, was suggusteii to be the keeping alive of a 
due sense of national character. In respect to foreign 
naiions, this WAS of vita! importanes ; for in our iniercourse 
with them, if a scrupulous and uniform adherence to just 
principles was not observed, it must subject us to many 
embarrassments and collisions. It is diflicult to impress 
upon II single body, u liicb is numerous and changeable, a 
deep seiisti of die value of national character. A small 
portion of the praise, or blame, of any particular measure, 
can fall to the lot of any particular person ; and the peri- 
od of office is so short, tlmt little respondbility is felt, and 
litile pride is indulged, as to the course of the govern^ 

§ 96. Sixilih'. It was urged, that, paradoxical as it 
might seem, the want, in some important cases; of a due 
responsibility in the government arises from that very fre- 
quency of elections, whicb, in other cases, produces such 
responsibihly. In order to be reasonable, responsibility 
must be limited to objects within tbe power of the respon- 
sible party ; and in order to be efiectual, it must relate to 
operations of that power, of which a ready and proper 
jude;emeiit can be lormed by the constituents. Some 
measures have singly on immediate and sensible operation ; 
others again depend on a succession of ■well-connected 
schemes, and have a gradual, and perhaps unobserved 
operatioD. If, therefore, there be but one Asseibbly, 
chosen for a short period, it will be difiictdt to keep up 
the tram of proper measures, or to preserve the proper 
connexion between the past and the future. And the 
more numerous the body, and the more changeable its 
romponenl parts, (he more difficult it will be to preserve 
the personal responsibility, as well as the uniform action, 
of the successive members, to the great objects of the 
pubhc welfare. 

§ 97. Lastly. A Senate, duly consijtuted, wouldnot 
only opci ale as a salutary check upon the Representatives, 
but occasionally upon the people themselves, gainst their 
own temporary delusions aad errors. The cool, deliber- 
ate sense of the community ought, in all governments, and 
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•ctually will, in all free govemmenta, ultimately prevail 
over the views of their rulers. But there are particular 
moments in public affairs, when the people, stimulated by 
some irregular passion, or some illicit advantage, or mis- 
led by the aniul misrepresentations of interested men. may 
call for measures, which they themselves will afterward* 
be the most readv lo lament and condemn. In these 
critical moments, how salutary will be the interference of 
a body of respectable citizens, chosen without referencB 
to the exciliiie cause, to check the misguided career of 
puuiic upiniuu, anu lo suspenu uie uiow, uniii reason, 
justice, and truth can regain their authority over the pub- 
lic mind. It was thought to add great weight to all these 
considerations, that history has informed us of no_long- 
lived republic, which had not a senate. Sparta. Rome, 
Carthage were, in fact, the Only states, to whom that 
character can be applied. 

§ 98. It will be observed, that some parts of the fore- 
going reasonmg apply to the fundamental importance of 
an actual division ot ihe legislative power : and other 
parts to the true principles, upon which that division 
. should be subsequently organized, m order to give full 
efiecl to the constitutional check. Some pans go to show 
the value of a Senate : and others, what should be its 
sti'ucture, in oMier lo msute wisuom, experience, uaelity, 
and dignity in its members. All of it, however, instructs 
lis, that, in order to give it fair play and influence, ss a 
co-ordinate branch of government, it ought to be less nu- 
merous, more select, and more durable, than the other - 
branch ; and he cho^-en in a manner, whicli should com- 
bine, and represent, difFerent interests, with a varied force. 
How far these objects arc aitained by the Constitution, 
will be belter seen, wiien the details belonging to each 
department are successively examined. 

§99. The first clause of the liiird section is— " The i 
Senate of the United States shall be composed of mo j 
Senators frpm each State, chosen by the Legislature 
thereof for six yean ; and each Senator shall Aave one j 
vote." 

§100. First, the nature of the represenationxnd vols 
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in the Henate.^Each Stale is entitled to two Senators; 
ant! eacli Senator 13 eniiilctl 10 one vole. Of course, 
there is a perfect equality of representation and vote of 
the Stales in the beoate. In this respect it forms a 
marked contrast to the House of Representatives. In 
the latter, the representation is in proportion to the popu- 
lation of each State, upon a given hasis ; in the former, 
each State, whether it be great or be small, is, in its po- 
litical capacity, represented upon the footing of equality 
with every other, as it would be in a Congress of Ambas- 
Sijdors, or in an Assembly ol Peers^J The only important 
difference between the vote in tlie Senate, and that in the 
old Continental Congress undur ilie Confederation, is, that 
in the latter, the vote was by States, each having but one 
vote, whereas, in the Senate, each Senator has one vote. 
So that, although the Senators represent Stales, they 
vote as individuals ; thus combining the two elements of 
individual opinion, and of State representation. A ma- 
jority of the Senators must concur in every vote ; but 
the vote need not be that of a majority of the States, 
since the Senators from the same State, may vote on 
different sides of the same question. The Senators from 
lifteun States may divide id their votes ; and tbose from 
eleven, may concur in their votes, and thus give a deci' 
sive majority. 

§ 101. It is obvious, that this arrangement could only 
arise from a compromise between the great and the small 
States, founded upon a spirit of amity, and mutual defer- 
ence and concession, which the peculiarity of situation 
of the United States rendered indispensable. There was, 
for a long time, a very anjmated stru^e in the Conven- 
tion, between the great and the small Slates, on this sub- 
ject ; the latter contending for an equality of representa- 
tion in each branch of the Legislature ; the former for a 
representation in each, proportionate to its population and 
importance. In the discussions, the Slates were so nearly 
balanced, that their union in any plan of government, 
wiiich shoidd provide for a perfect eq.uality, or an inequal- 
ity, of representation in both Houses, became utterly hope- 
less. A compromise became indispensable. The small 
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States yielded up an equaliiy of representation in the 
House of Kepresentatives, and liic great Slates, in Uka 
inanner, conceded an equality in the Senate. Tliis ar- 
rangement, so ntal to the peace of the Union, and to the 
presenratiOQ oC the separate existence of the States, is, at 
the same time, full of wisdom, and sound political polioy. 
It introduces, and perpetuates, in ilie different branclies 
of the Legislature, dilTennii ('!i'n!i"ii^. \virKli will ninke 
the tlieoretical check, conicnipl.i:!. .! iiy tlio ,liv-isioii of iho 
legislative power, more efficiaiit and constant in its opera- 
tion. The interests, passions, and prejudices of a par- 
ticular representative district may tlius be controlled by 
the influence of a whole State ; the like interests, pas- 
sions, and prejudices of a State, or of a majority of the 
States, may thas be controlled by Uie voice of a majorit/ 
of rtie people of the Union. 

§ 102. Secondly, the mode of choosing Senators. I 
They are to be chosen by the Legislature of eacii Slate. \ 
This mode has a natural tendency to increase ilic just 
operation of the chfick, to which we linvn already alluded. 
The people of the Slates directly choose the Rcpresenia- 
tives ;/the Legislature, whose votes are variously com-N 
pounded, and whose mode of eleetKm » diSerent m dif- ' 
ferent States, directly choose tbe Senators. So that it . 
IS impossible, that exactly the same influences^ interests, 
. and feelings. «boui(i prevail m the same proportions in 
\, each branch. Three schemes were weseiited m (bd 
Convention ; one was. a choice directly by the people 
of the States ; another was, a choice by ihe national 
Ho e I I I 1 I 1 i 111 
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oilier iwo. It was recommended by the double advantage 
ol Ipvonog a seleci appoiniment, and of giving to ihe 
hiate governments such an agency la the formation of the 
national government, as might secure a due auilionty lo 
the former, and may well serve as a connecims; link 
between the two sjrstems. Oar past experience has fully 
justified the wisdom pf the choice. 
§103. The Conaritution has not provided for ttiemah- 
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ner, ia which the choice shall be made hy the State Legis- 
latures, whether by a joint vote, or by a concurrent vote ; 
the former is, where both branches form one assembly, 
and give a united vote nuraoncally ; the latter is, where 
each branch gives . a separate and independent vote. 
^ each of the State Legislatures now consists of two 
branches, this is a very important practical question. 
Generally, but not universally, the ciioice of Senators is 
made by a concurrent vote. Another question might be 
suggested, whether the Executive constitutes a part of the 
Legislature for such a purpose, in cases where the State 
constitution gives him a qualified n^adve upon the laws. 
Btit this has been silently and universally settled agaiiiEt 
the executive participation in the appoincmeat. 

5 104. Thirdly, the number of Senators. EachState ■ 
Id 1 p kj 1 

edce and abihiv to discharge all the functions intrusted 
to ihe Senate, and. at the same lime, to eive promptitude 
and efficiency to tlieir acts, the number should not be un- 
reasonably laree or small. The number should be suffi- > 
ciently large to insure a sufficient variety of talents and 
experience and practical sicill for the just discharge ofaU 
the duues of that important branch of the Legislature. 
A very small body also is more easily overawed and 
intimidated by external influences, than one of a reason- 



confined 10 one lor eacli Hiaic. there would be danger, 
that it might be loo small for a comprehensive knowledge 
and diligence in all the business devolved upon the body. 
And besides : in sucli a case, the illness, or accidental 
absence of a Senator might deprive a State of its vote 
upon an important question, or of its influence in an inter- 
esting debate. If, on the other hand, the number were 
very large, the Senate midit become unwieldy, and want 



se due deliberation 
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two seems as conrement a number as any, which can be 
devised. The Saaate, upon its prc^nt or^ani^iion, can- 
not probably ever become too large or loo smuli for the 
fit dischai^e of all its fuactions. The benefit is retained, 
of coDsiiltatioD, and mutual intercliange of opinion between 
tlie members from the same Stale ; and the number is 
sufficient to guard, gainst any undue influence over it by 
the iDore p^ulac branch of the Legislature. 

§ 106. Fourthly, the term of service of the Senators, ] 
It is for six years, although, as we sliall presently see, one 
third of the members is changed every two years. What 
is -the proper duration of tlie office, is certainly a matter, 
upon which difforeni minds may arnve at different con- 
clusions. The term should have reference lo the nature 
and extent of ihe duties to be performed, the experience 
to be reijuired- the independence to be secured, and the 
objects to be attained. A very short duration of office, \ 
diminishes responsibility, and enei^, and pubhc spirit, ) 
and firmness of action, by diminishii^ the motiTes to^ 
great efforts, and also, by diminishmg the means of mg- 
turina, and carrying into effect, wise measures. The 
Senate has various highly -import ant functions lo perform, 
besides its legislative duties. It partakes of the execu- 
tive power of appointment to olhcc. ol and the ratilicaiion 
of public treaties. Xo perform these functions worthily, 
the members should enjoy public conliiience at liome and 
abroad ; and they shojild be beyond the reach of t!ie sud- 
den impulses of domestic factions, as well as of foreign 
infiuences. They should not be subject to intimidation 
by the mere seekers of office ; nor should they be deemed 

foreign nations, to have no permanent weight in the 
administration of the government. They should be able, on 
the one hand, to guard the States against usurpations of 
authority on the part of the National Government ; and on 
the other hand, to gviard the people against the unconsti- 
tutional projects of selfish demagogues. They should 
iiave the habits of business, and the large experience in 
the affairs of government, derived from a practical con- 
cern in them for a considerable period. They should he 
chosen for a longer period than the House of Represen- 
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tatives, in order to prevent sudden and total chances at 
the same period of sll the functionaries c 
wliicli would Jiecessarijy encourage instabilny in the pub- 
lic councils, and stimulate political agitations and rivalries. 
In all these respects, the term of office of the Senators 
seems admirably well adapted to the purDiises oi an oiri- 
cient, and yet of a responsible body. It secures the 
requisite qualifiGations of skill, experieace. n^onnotKHi. 
and independence. It prevents any sudden changes in 
the public policy. It induces foreign nations lo treat 
with the government with more confidence, from the con- 
sciousness of the permanence of its councils. It com- 
mands a respect at home, which enables it 10 resist miv 
undue inroads of the popular branch ; and, at the same 
time, its duration is not so long, as to take awav a pres- 
sing sense of responsibility both to the people, and to the 
States. 

§ 106. But, in order to quiet the last lingennc; scruples 
of jealousy on this head, the next clause or i.iie v.onsrim- 
tioo provides for a change of one third ot the members 
every two years. It declares, — " Iromediatelv after they 
(tile Senators) shall be assembled, in cunsuijucncc 01 uiu 
first election, tliey shall he divided, as equally as may be, 
into three classes. The seats of the Senators of tlie first 
class, shall be vacated at the expiration of every second 
year ; of the second class, at the expiration of every fourth 
year ; and of the third class, at the expiration of everv 
sixth year ; so tliat one third may be chosen every second 
year." Thus, the whole body is gradually clianged in the 
course of the six years, always retaining a large portion 
of expeiience, and yet incapable of combining its mem- 
bers togetlier for any sinister purposes. No person 
would probably propose a less duration of office for the 
Senators, than double the period of that of tlie members 
of the House. In effect, this provision changes, within 
the same period, the composition of two thirds of the 

§ 107. As vacancies may occur in the Senate durbg I 
the recess of the State Legislatures, it becan:ie indtspen- 1 
sable to provide for that exigency, in order to preserve I 
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the fuil right of representation of each Slate in that body. 
Accordingly, the same clause declares — " And if any 
vacancies happen, by resigns lion, or otherwise, during the 
recess of the Legislature of at^ State, the Executive 
thereof may make temporary appointments, tmtil the next 
meeting of the Legislature, which shall then 611 such va- 
cancies." This mode seems as unexceptionable, as any 
which could bo adopled. It enables the Executive of 
the Stale (o appoiin a temporary Senator, ivhcn rlii; 
State Legislature is noi in session. Oiw of three courses, 
only, seemed open ; either to allow ihc vacancy to remain 
unfilled, which would deprive the Stale of iis due voie ; 
or to allow the Stale Legislature prospecdvely to pro- 
vide for the vacancy by a cnntlngeni appointment, which 
might bo liable to some objcciioiis of a different charac- 
lerj or to confide a lempoiary appoinimeiii to tlie high- 
est State functionary, who might well ho presumed to 
enjoy the public confidence, and he devoted to the pub- 
lic interest, and to have very strong motives to maliu a 
judicious appointment. 

§ 10;^, We next come to the (jrialillcations of Sena- 
tnr.s. .\o person shull br n iSennror. wi)o sli.ill not liiivo 
attained tlie a^e of h 1^ j 11 a 

citi/en of the Ujiitod States, and who shall not, when 
elected, be an inhabitant of that State, for which he shall 
be chosen." As the nature of the duties of a Senator 
requires more experience, knowledge, ani^ 'Stability of 
character, than diose of a Representative, the qualifica- 
tion of age is accordinglv nnscd, A person mav he a 
Represeutfttire, at twenft'-iu i' v, -.in ; i.n; ne cannot be a 
Senator, until thirty ye j I 

the propriety of which qualiiicaiion cauncn well be doubl- 
ed. The term of citizenship oi a Kenreseuiaiive is seven 
years ; that of a Senaior is nine years, ihe reason, for 
increasing the term, in the latter case, is. the direct con- 
nection of the Senate with foreign nations, la the appoint- 
ment of ambassadors, and in the formation of ireanes. 
This proloi^ed term may well lie required of a foreigner, 
not only to give him a more thorough knowledge of the 
interests of his adopted fiountry : but also to wean him 
7 XIII. 
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more efTecIuaUy from tliose of his native country. The 
next qualification, is, inhabitancy in the State ; and the 
propriety of this, is almost self-evident, since an inhabit- 
ant may not only be presumed to be better acquainted 
with the local interests, and wants, and pursuits^ o( tbe 
State ; but may, also, well be deemed to feel a higher 
degree of responsibility to the State, than any strangw. 
He will, also, p^-sonally, share more fully in the effects of 
all meaaurei, toacbing tiie sovereignty, r^hts, and influ- 
ence, of the State. The only surprise, is, that provision 
is not made for his ceasing to represent the State, in the 
Senate, as soon as he should cease to be an inhabitant of 
the State. 

§ 109, In concluding this topic, it is proper to re- 
mark, that no qualification, whatever, as to property, is 
required in regard to Senators, any more than in regard 
to Representatives. Merit and talent have, therefore, the 
freest access open to them into eacb^brancb of the Legis- 
lature. Under such circiunstances, if the choice of the 
people is but directed by a suitable sohrie^ of judgement, 
the Senate cannot fail of being distinguished lor wisdom, 
for learning, for exalted patriotism, for incorruptible in- 
t^rity, and for inflexible independence. 

§ 110. The next clause respects the uerson who 
shall preside in the deliberations of ilie Senate. — " 1 lie 
Vice President of the United Slates shall be President 
of the Senate, but shall have no vote, unless they be 
equally divided. The Semite shall choose their other 
officers, and also a President pro tempore, m the ab- 
sence of the Vice Fre?iiilciit, or wlien he shall exercise 
the office of President of the United States." 

§ 111. The propriety of cn?:uing the office of Vice 
President will be resm ved for I'ulure consideration, when 
the ovgiinization of ihe executive (lepiirtment shall come 
under rcvlciv. Thij reasons, why he is authorized lo 
preside in the Senate, belong appropriately lo this place. 



frotii the desire to moderate State jealousv and to preserve 
Stale equality in the Senate. II the presidmg officer ot 
the Senate were to be chosen exclusively from its own 
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members, it was supposed, Uiat the Stale, upon wliich 
tlio clioice might fall, migln possess eitlier more or less, 
ihan its due share of influence. If he were not allowed 
to vote, except upon an equal division of the Senate, then 
the State would be deprived of his vote ; if he were en- 
titled to vote, and also, in such cases, to give a casting 
vote, theD the State would. In effect, possess a double / 
vote. If be could only vote as a member, then, in case 
of an equality of votes, touch inconvenience might arise 
from the indecision of the Senate. It might give nse to 
dangerous feuds, or intrigues, and create Stale, or na- 
lioaal agitations. It would be far better, in such an 
equality of votes, to refer the decision to a common arbi- 
ter, like the Vice President, chosen by a vote of the 
States, and therefore to be deemed the representative of 
all of them. The permanent appointment of any one of 
the Senators, as President of the Senate, might give 
him an undue influence and control over measures during 
his official term. An appointment for a single session, 
only, would subject the body to constant agitations, and 
intrigues, incompatible with its own dignity and conveni- 
ence, and might introduce irregularities, unfavorable to an 
impartial course of proceedings, founded upon experience, 
and an accurate knowledge of the duties of the ofiice, 
These views appear to have had great weight in the 
Convention, and have been found endrely satisfactory to 
ilie people. The appointmHit of the Vice President to 
preside in the Senate has been greatly conducive to the 
harmony of the States and the dignity of the General Gov- 
ernment. As the Senate possess the power to make 
niles to regulate their own proceedings, there is little 
danger, that there can ever arise any serious abuseof the 
presiding power. The danger, if any, is rather the 
other way, that the presiding power will be silently weak- 
ened or openly surrendered, so as to leave to the office 
little more than the barren honor of the place, without iu- 
-flnence, trad without action. 

§ 113. The propriety of intrustitw the Senate mth 
the choice of its other xifficMs, and dso of a Presidwrt 
■nro tenip<M« m the absence of the Vice Presiaent. or 
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when lis pxerciac:; llio office of President, seems never 
to liavc been qiieslioned ; and indeed is so obvious, that 
it is wholly unnecessary to vindicate it. Confidence be- 
tween the Senate and its officers, and ihe power to make 
a suitable choice, and to secure a suitable responsibility 
for the faithful discharge of the duties of office, are so 
indispensable for the public good, that the provision will 
command universal assent, as soon as it is mentioned. It 
has grown into a general practice for the Vice President 
to vacate the Senatorial chair a short time before the 
termination of each session, in order to enable the Senate 
to choose a i'rcaident pro tempore, who might already 
be in office, if ilie Vice Presideni, in the recess, should be 
called to the chair of Stale. The practice is founded la 
wisdom and sound policy, as it immediately provides for 
an exigency, which may well be expected to occur at 
any time ; and prevents tho choice from being influenced 
by temporary excitements or intrigues, arising from the 
actual existence of a vacancy. As it is useful in peace 
to provide for war ; so it is likewise useful in times of 
profound tranquillity to provide for political agitations, 
which maj disturb th? public harmony. 



CHAPTER XI. 

Impeaehmentt. 

§ 113. The next clause respects the judicial power 
of the Senate to try impeachments. " The Senate 
shall have the sole power to try alt impeachments. 
When sitfing for that purpose, they shall lie on oath, or 
affirmation. When llie PresiJent of the Uiiiled SlnK^s 
is tried, the Chief Justice shall pi'eside ; and no person 
sliall he convicted, without the concurrence of two thirds 
of the members present." The great objects to be at- 
tained in the selection of a tribunal for the ttial of im- 
peachments, are impariialiiy, inCegriiy, intelligence, and 
independence. If either of these qualities is wanting, 
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Ihe trial is essentially defective. To insure impartialilj', 
the body must be, in some degree, removed from popular 
power and passions, from the influence of sectional pr&* 
judices, and from the still more dangerous inllueDce of 
party spirit. To secure integrity, there must be a lofty 
sense of duty, and a deep responsibility to God, as well 
as to future ages. To secure intelligence, there must be 
age, experience, and high intellectual powers and attain- 
ments. To secure independence, there must be numbers, 
as well as talents, and a confidence, resulting from per- 
manency of place, dignity of station, and consciousness 
of patriotism. The Senate, from its very organization, 
muse be presumed to possess all these qualities in a h^h 
degree, and, certainly, in a degree not surpassed by any 
other polJdcal body in the coimtry. If it should bo 
asked, why the power to try impeadiments might not 
have been confided to a court of law of the highest grade, 
it mav be answered, that such a tribunal is not, on various 
accounts, so ht for i!ie purpose. In the firet place, the 
olTences to be tried are generally "f a pohtjcal character, 
such as a court of law is not ordinarily accustomed to 
eKamino, and sucli as its common functions exclude. 
The benatois. on the contrarv, necessarily become fa- 
miliar wiih such subjects. In the next place, the strict 
course of proceedings, in courts of law, is ill adapted to 
the searching out of political delinquencies. In the next 
place, such pohtical functions, are in no small degree 
incompatible .with the due discharge of other judicial 
duties. They have a lenilencv to involve the Judges in 
party intere.'its and pailv cmin^-:!-;. -.md iherebv to with- 
draw their minds from iti')so siiiLliCi and habits, which 
are most important, m the ordinary ;ulaiinistration of jus- 
tice, to secure independence and impartialny. In the 
next place, the Judges are themselves appointed by the 
Lxeculive, and may be called upon to try cases, m which 
he, or some officer enjoying his conSdence, and aoting 
under his orders, is the party impeached. In the last 
place, a^udge may be the very party impeached ; and, 
under such circuinstances, a court of law may be pre- 
sumed to labor under as strong feelings and sympathies 
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for the accused, as any other body. It could never be 
desirable to call upon the Supreme Court of the nation to 
try an impeachment of one of its own members for an 
official misdemeanor. So that, to say tbe least, the tri- 
bunal selected by the Constitution is as unobjectionable, 
as any, which could be pointed out. 

§ 1 14. The mode of trial is also provided for. The 
Senate, when sitting as a Court of Impeachment, " shall 
be on oath or affirmation." This is required in all. cases 
of trials in the common courts of law. Jurymen, as 
well as Judges, are always under oath or affirmation, in 
the discharge of their respeciive duties. It is a sanction, 
appealing to their consciences, and calling upon them to 
reflect well upon their duties. The provision was deem- 
ed the more necessary, because in trials of impeachmeat 
Bi En^and, tbe House of Lords (which is the 
Court of Impeachment) ia not under oath ; hut each 
I'eer makes a declaration simply upon his honor ; al- 
though if he were a wimess in any common trial, he 
must give his testimony on oath. 

§ 115. The next provision is; "When the Presi- j 
dent of the United Slates is tried, the Chief Justice shall / 
preside." The object of this clause is, to preclude the ' 
Vice President, who might be supposed to have a naturak 
desire to succeed to the office of President, from being \ 
instrumental, or havit^ any influence, in procuring a con-y. 
riction of the Chief Magistrate. Under sufsh circum- 
stances, who couM be deemed more suitable to preside 
at the trial, than the highest Judicial magistrate of the na- 
tion. His impartiality and indopendejice would be as 
little liable to suspicion, as those of any oilier person iu 
the country. The dignity of his station might well he 
deemed an adequate pledge for his possession of the high- 
est accomphshraenls ; and his various learning and great 
experience in the law, might well be presumed to enable Mm 
to give essential assistance to the Senate, not only in reg- 
ulating their proceedings in such delicate matters, but 
also ill securing the just rights of the accused, by ]m>teGt- 
ing him against unintentional mistakes andenprs of judge- 
ment in that bod/. It is added ; And no person alull* 
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be convicted, without the concurrence of two tbii-ds of 
the members present." The reason for this restriction, 
doubtless, is, that if a bare majoriiy, only, were sufficient to 
convict of poliijcal otFences, there would be danger, in 
times of high popular commotion, or party spirii, ihat iho 
influence of the House of Representatives would be 
found irresistible. In cases of trials by jury, absolute 
unaniniity is required to the cmvictioo of a criminal ; In 
cases of legislation, a majori^ onfy is leqiured tor a de- 
cision ; and, here, an intermediate number, between an 
entire unanimity and a bare majoriiy, is adopted. If 
any thing shore of unanimity ought to be allowed, nvo 
thirds seems a reasonable limitation. 

§ 116. The next clause respects the judgement to be 
rendered in cases of impeachment. — "Judgement in 
CSses of impeachment aball not extend further than to 
removal from olSce, and disqual ideation to hold and en- 
joy any office of honor, trust, or profit, under the Uniied 
Slates. But the parly convicted shali, neverilieless, bo 
liable and subject to indictment, trial, judgement, and 
punishment according to law." As the principal object 
of the power of impeachment is to punish political crimes, 
the restriction of the punishment to mere removal and 
disqualification from office, seems appropriate, and suffi- 
cient. Probably the abuses, to which an unlimited pow- 
er of punishment might lead in times of popular excite- 
ment, and party strife, introduced this restriction. And 
the experience of the parent country had demonstrated, 
that it could be applied against a particular victim with a 
cruelty and harshness, wholly incompatible with national 
justice, and public honor. Yet persons, who are guilty 
of public offences, ought not wholly to escape the proper 

gunishment, affixed by law in other ca^s. And, there- 
)re, tbey are made amenable, like their fellow-citizens, 
to the common course of trial and punishment in the 
courts of law. This provision was the more necessary, 
because it might otherwise be contended, that they could 
not, according to a known maxim of law, be twice tried 
and punished for the same offence. And here, again, . 
the nisdom of the Constitution, in excluchng the courts 
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of law from the trial of impeachments.js shown. For, 
if thfi snmn court should re-try the cause, tliov would 
already have decided upon the pany a euik ; and, if an i 
inffii-ior court should Irv it. the inHiieiice of tlie supe- i 
nor court would b« apt lo have an undue predominance/ 
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U'ia.1 atiu puiii!;iimijjii uuiure mii Duuaiu. ik n siiouiu ue 
asked, why separate trials should thus be successively 
had ; and why, if a conviction should take place in a 
court of law, that court might not be intrusteil with the 
power to proDOunce a removal from office, and the dis» 
qualification to office, as a part of its sentence, the aa- ' 
BWor has been already i^iven in the reasoning against vest- 
ing any court of hiw wiili merely political functions. In 
the ordinary coursu of (]u> a(iiiiiiii-,ti;uion of criminal 

offender, as a part of its rt^i^iilar j;id^i?jrient. If it results 
at all, it riisuks as a conse(]uence, and not as a part, of 
ihe sentence. But it may he properly urged, that the 
vesting of such a high and delicate power, to be exercised 
by a '-.oMrt of law at its discretion, would, in relation to 
, the distinpiidhed funclionarics of ihe government, be pe- 
culiarly ii:iiit and inexpedient. What could he mora 
emhai'iassing, iljaii for a court of law to pronounce for a 
removal iii)iin the l'"^''*! f'' political usurpation, or 

the siigiitest guilt up to the luost dagrant corruption 
Ought a President to he removed from office at the mere 
will of a court for pohtical misderaeanqra ? Is not a po- 
lideal body, like the Senate, from its supetior informa- 
tion in regard lo executive functions, far better qualified 
to judge, how Tar tlie public weal might be promoted by 
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such a punisliment in a sjivm ca?c, than a mere juridical 
tnbuual ^ Miipposc liie .--enaic should siill deem the 
lodeement irrenuliir. or un]ustihable. bow is ibe removal 
to take effect, and how is it lo be eiilorced A separa- 
tion of the removiiij; power altoi;ether from the appoint- 
ing power might create maiiv practical difficulties, which 
ought not, except upon ttie most urgent reasons, to be 
liJtroduced into matters of governinent. Without at- 
temptmg to mEuntain, that the dtfBculties would be insu- 
perable, It IS sufficient to show, that they might be highly 

§11^ I 1 (I--, iltcDiiriP\ w of the subject 
of impeachiiiL'iUs, jl is i:ecessar\- to cite a clause lo be 
found in a subsequcm part of the Cousiiiuiion, {Art. 2, 
Sect. 4.) declaring, who shaU be liable to impeachment, 
and for what offences. '■ ihc President, Vice Presi- 
dent, and all civil officers ot the United States, shall 
be removed from office, on mipeachment for, and con- 
viction of, treason, bnbeiy, or other high crimes and 
misdemeanors." 

§ 119. From this clause, it appears, that the power of 
impeachment does not extend to any, but civil officers 
of the United Slates, iiicbidli.g the Presldenl, and Vice 
President. In England, it extends lo all persons, wheth- 
er peers or commoners, and whether officers or not. 
There seems a peculiar propriety, in a republican gov- 
ernment, in confining the impeaching power to persons 
holding office. In such a government, all the citizens are 
equal, and ought to have the same security of a trial by 
jury, for all crimes and offences laid to their charge, 
vhen not holding any official character. They mi^t, 
otiierwise, be subject to gross political oppressions, and 
prosecutions, which might ruiji their fortunes, or subject 
ihem to unjustifiable odium. When a person accepts an 
office, he may fairly be held to consent lo a waiver of 
this privilege ; and there can be no reasonable objec- 
tion, on his part, lo a trial by impeachment, since it can go 
no furiher than to a removal from office, and a disqualifi- 
cation to bold office, 

§ 120. Who are '< civil officers," within the meaning 
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of this constitutional prorisioo, is an inquiry, which nattp- 
rally presenis iisclf ; and the answer cannot, perhaps, be 
deemed settled, by any solemn adjudication. The term 
" civil" has various significations. It is sometimes used, 
in contradistinction to barbarous, or savagty to indicate 
a state of aocie^, reduced to order and regular govern- 
ment. Tbtia, we speak of civil life, civil society, civil gov- 
ernment, and civilhberty; in which cases, it is nearly equiv- 
alent, in meaning, lo political. It is sometimes used in 
contradistinction to criminal, to indicate the private rights 
and remedies of men, as members of the community, in 
contrast to those, which are public, and relate to the gov- 
ernment. Thus, we speak of civil process and criminal 
process, civil jurisdiction and criminal Jurisdiction. It 
la someumes used in contradistinction to miUtary or eccle- 
ria^au, to aaturat or foreign. Thus, we speak of « 
civil stAion, as (q>posed to a militaiy or ecclesiastical 
station ; a civil death, as opposed to a natural death ; a 
civil war, as opposed to a foreign war. The sense, in 
wliich the term is used in the Coti^litution, seems to bo in 
contradistinction to mililary, to indicate the rights and 
duties relating to citizens generally, in contradlslinction to 
those of persons engaged in the land or naval service of 
the government. It is in this sense, that Sir William 
Blackstone speaks of the laity in England, as divided in- 
to three distinct states ; the civil, the military, and the 
maritime ; the two latter embracing the land and naval 
forces of (he government. And in (he same sense, the 
expenses of the civil hst of officers are spoken of, in con- 
tradistinction to those of the army and navy. 

§ 121. All officers of the United States, therefore, 
who hold their appointments under the national govern- 
ment, whether their duties are executive or judicial, in 
the highest or in the lowest departments of the govern- 
ment, with the exception of officers, in the army and na- 
vy, are properly civil officers, within the meaning of the 
Constitution, and liable to impeachment. The reason 
for excepting military and naval officers is, that they are 
subject to trial and punishment according to a peculiar 
miUtary code, the laws, rules, and usages of war. The 
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very oature and ^cieocj of railitary duties aai dlseiplfais 
require this summary and ezdusive jurisdiction ; and tlis 
promptitude of ita operations is uot only better suited 

to the notions of military men ; but tiiey deem their hon- 
or and [heir reputation more safe in [he hands of their 
brother officers, than in any merely civil tribunal. In- 
deed, in military and naval aSairs, it is quite clear, that 
(he Senate could scarcely possess competent knowledge 
ot experience to decide upon the acts of military men ; 
so much are these acts to be governed by mere usage 
and custoni, by military discipline, aud military discre- 
tion, that the Constitudon has wisely committed the 
whole trust to the decision of courts-martiaL 

§ 122. It !s bbservable, that die clause makes the 
President and Vice President expressly liable to im- 
peachment. And tbe question arose, upon an impeach- 
ment, in 1799, whether a Senator is a civil officer of the 
United States, in die sense of the Constitution, so as to 
be liable Co an impeachment. It was on that occasion de- 
cided, by the Senate, that he is not ; and, of course, tbe 
same principle would apply to a Representative in Con- 
gress. The ground of this decision seems to have been 
that a Senator does not derive bis appointment from or 
under die iVational Ooremment, but from the State Le- 
gislature ; and that the clause contemplated only such civil 
officers, as derived their appointment from the National 
Government, and were rcsporislLlu \'ov their conduct 
thereto. Motives of public policy would also conduce to 
the establishment of this same conclusion, since the im- 
peachment of Legislators for their official acts might have 
a tendency to overawe or intimidate them in the discharge 
ol' their public functions. In the whole history and prac- 
tice of England and America, no example can be found, of 
any attempt to introduce such a principle ; and this very 
silence is expressive of the stale of public opinion as to 
the danger and impolicy of conferring such a power. 

§ 123. The offences, to which impeachments extend, 
are, " treason, bribery, and other high crimes and mis- 
demeanors." No person can reasonably doubt the pro- 
priety of the removal, and disqualification from office, of 
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a person, who is -guilty of treason, wliich aims at the 
ovenhrow of tlie gorerapieat, or of bribery, which cor- 
riipls its due adnuiustnitioa. And duubilcss there are 
oUier Iiigti crimes and misdemeanors, lo winch the pow- 
er of impeachment may properly be applied, since ifae^ 
may be utterly incompatible with the public safely and 
interests, or may bring (be government itself into disgrace 
and obloquy. 

§ 134. But an important inquiry still remains, as to the 
nature and definition of these cnmes. What is the crime of 

treason ? What is the crime of bribery ? What are high 

crimes and misdemeanors in the sense of the Constitution ? 
For lha dcGuiiion of ircason we may resort to the Consti- 
tution itself. For tlie definiiion of bribery we must resort 
to the common law, whieli alone furnislies the proper ex- 
position of the nature and limits of the offence. BuCnbilher 
the Constitution, nor the statutes of the United States, have 
in any manner defined any other crimes to he high crimes 
uid misdemeanors, and us such, exposing the party to 
nnpeachment. How then are we to ascertain, what of- 
fences, besides treason and bribery, are withm the scope 
of iht; impcaclimj: power ? If we sav, that there are no 
oth 1 II jif H imp I lull i^h nce-i, until Con- 

gii I I I I Mj III 111 I 1 then the Con- 

st iiil II 111 II 11111 I ' I II I I II ind biibery, has 
remained a dead letter, up to iho present hour. Such a 
doctrine, would be truly alarming and dangerous. 

§ 125. Congress have unhesitatingly adopted the con- 
clusion, inac no previous statute is necessary lo authorize 
an impeachment for any official misconduct ; and the 
roles of proceeding, and the rules of evideMo, as well .is 
the principles of decision, have been uniformly regiilalcd 
by the known doctrines of the common" law, and parli;i- 
mentary usage. In the few cases of impeachment, which 
have hitherto been tried, no one of the charges has rested 
upon any statutable misdemeanors. It seems, then, to 
be the settled doctrine of the high court of impeachment, 
that though the common law cannot be a foimdation of a 
jurisdiction not given 1^ the Constituticm, or laws, Tllat 
juiisdiction, when given, attaches, and is to be exercised, . 
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gto tbeniluof (be commoii kw ; and that, what 
are, and what ara not, high eriines and n^enwanors, is 

to be ascerlabed hy a'recuireiice to that'great basia of 

American jurisprudence. The reasoning, by wliich ibe 
power of the House of Representatives to punish for 
contempts (whicli are brcaclies of privileges, and offen- 
ces not defined by any positive iaws) has bt'en upheld by 
the Supreme Court, siands nnoii similar cronnds ; for if 
the House had no jurisdicuori lo puuisii for eoiilempta, 
until the acts had been pre viouslv denned, and ascertained 



by positivf 
would be dlegal. 

§ 136. This subject may be 
siatemetii of ihe mode of procee' 
trial of impeachments . as it is ol 
led by ibe formalities 
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the putj to appear, at « ffna da;, befora tbon, to an- 
twet the irticks- Tha prooass is setrad b; dia Migeant- 

at-arms of the Senate, and due return ia made thereof 

under oath. 

§ 128. The articles thus exiiibiled, need not, and in- 
deed do not, pursue the strict form and accuracy of an 
indictment. They are sometimes tjtiite general m the 
ibrm of the allegations ; but always contain, or oi^ht to 
contuo, so raucQ certainly, as to enable the part; to put 
himsdf upon the proper defence, and also, in case of an 
acquittal, to avail himself of it, as a bar to another .im- 
peachment. Adi^lional articles may be exhibiteil, per- 
bapa, at any stage of the prosecution. 

§ 129. When the return day of the process for ap- 
pearance has arrived, the Senate resolve themselves into 
a court of impeachment, and the Senators are at that 
lime, or before, solemnly sworn, or affirmed, to do im- 
partial justice upon the impeachment, according to the 
Constitution and laws of the United Slates. The per- 
son impeached is then called to appear and answer the 
articles. If he does not appear in person, or by attor- 
ney, his default is recorded, and the Senate may proceed 
ex parte (that is, on tbe claim of one side) to the trial of 
ihe impeachment. If he does appear in person, or by 
attorney, his appearance is recorded. Counsel for the 
parties are admitted to appear, and to be heard upon an 
impeachment. 

§ 130. When tlie party appears, he is entitled to be 
furnished with a copy of the articles of i-mpe^tcliment, and 
time is allomdhini to prepare his answer ilicreto. The 
answer, like the articles, is exempted from the necessity 
of observing great strictness of forju. The parly may 
plead, that he is not guilty, as to part, and make a fur- 
ther defence, as to the residue ; or he may, m a few 
words, saving all exceptions, deny the whole chaise or 
chaises ; or he may plead specially, in justification or 
e:ccnse of the supposed offences, all the circumstances 
aUeniliint upon the case. And he is also induced with 
the libiirty of olFeriiV argumentative reasons, as well as 
facts, against the chafes, in support, and as part, of his 
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answer, to repel ihem. Il is usual to give a full and par- 
licular answer separately to each article of the accusation. 

§131. When the answer is prepared and given in, 
tlie next regular proceeding is, for ihe House of Repre- 
sentatives to file a replication to the answer in writing, 
in substance denying the truth and validity of the defence 
stated in the answer, and averring the truth and suffi- 
ciency of the charges, and the readiness of the House to 
prove them at such convenient time and place, as shall 
be appointed for that purpose by the Senate. A time 
is thsa assigned for the trial ; and the Senate, at that 
period or before, adjust the preliminaries and other pro- 
ceedings proper to be had, before and at tbe trial, by 
fixed regulations ; which are made known to the House 
of Representatives, and to the parly accused. On the 
day appointed for the trial, the House of Representatives 
appear at the bar of the Senate, either In a body, or by 
the managers selected for that purpose, to proceed with 
the trial. Process to compel the attendance of witnesses 
Is previously issued at tbe request of either party, by or- 
der of the senate ; and at the time and place appointed, 
they are bound to appear and give testimony. On the 
duy of tnal, tbe parties being ready, the m ambers to c<hi- 
ditct the prosecution open it on bebalf of the House of 
Representatives, one or more of them delivering an ex- 
planatory speech, either of the whole changes, or of one 
or move of them. I lii? prtirnedin'^s arc llion conducted 
substanti.illv. as tlii^y are upon common judicial trials, as 
to the admission or rejection of testimony, the examina- 
tion and cross-examination of witnesses, the rules of evi- 
dence, and the legal docirines, as to crimes and misde- 
meanors. When the whole evidence has been gone 
through, and the parties on each side have been fully 
beard, the benate then proceed to the consideration of 
the ease. If anf debates anse, they are conducted in 
secret ; if none .irise. or after they are ended, a day is 
assigned for a final public decision bv yeas and nays 
upon eath separate cbaiEc in the anicles of impeach- 
ment. When the court is assembled lor this purpose, 
ibe question is propounded to each member of the ben* 
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Kte by name, by the President of the Senate, in the 
following msDner, upon each article, the same being 

first read by the Secretary of the Senate. " Mr. , 

how say you, is llie rei|ion(ient giiiltv, or not guilty, 

ol a high crime ami miscleiiieaiior. as changed in the 

article ol impeacliiiiimt .- A\ hereupon the member 
rises in his place, and aiis\ycrs guilty, or not gudty, as 
his opmion is. If upon no one article, two tbirds of the 
Seoate decide, that the party is guilty, he is then entitled 
to an acquittal, and is declared accordingly to be acquit- 
ted by the President of the Senate. If he is convicted 
of all, or any, of the articles, the Senate then proceed to 
fix, and declare the proper punishment. The pardomng 
power of the President docs not, as will be presently 
seen, extend to judgements upon impeachment ; and 
hence, when once pronounced, they become absolute 

§ 133, Having thus gone through the whole subject 
of iiDpeachmeats, it only remains to observe, that a close 
survey of the system, unless we are egregiously deceived, 
will completely demonstrate the wisdom of the arrange- 
ments made in every part of it. The jurisdiction to im- 
peach IS placed, where it should be, in the possession 
and power of the immediate representatives of the peo- 
ple, i he trial is belore a body of great dignity, and 
ahtliiy, and independence, possessing the requisite knowl- 
edge and firmness to act with vigor, and to decide with 
iinparliality upon the charges. The persons subjected 
to the trial are officers of the national government ; and 
the offences are such, as may afiect the rights, duties, 
and relaUons of the party accused, to the public in his 
political or official character, either directly or remotely, 
The general rules of law and evidence, applicable to 
common trials, are interposed, to proicct the pLiriy against 
die exercise of wanton oppression, and arbitrary power. 
And the final judgement is confined lo a removal from, 
and disqualification for, ofEce ; thus limiting the punish- 
ment (0 such modes of redress, as are peculiarly fit for a 
political tribunal lo administer, and as will secure the pub- 
lic against political injuries. In other respects, the ofienca 
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is left to be disposed of by the common tribunals of jus- 
tice, according lo the laws of the land, upon an indict- 
ment found' by a grand jury, and s trial by i jury of 
peers, before whom the party is lo stand for bis fioal de^ 
urerance, like his fellow-ckizeiis. 



CHAPTER XII. 

EkctioM and JHeetings of Congress, 

§ 133. We next come to the fourth section of the 
first article, which treats of the elecuons and meetings of 
Congress. The first clsase is, — " The time, places, and 
manner of holdiag elections lor Senators and Repres^i- 

tatives, shall be prescribed in each State, by the Legisla- 
ture thereof. But the Cnngress may, at any time, by 
law, make or aht'i- such rcgulalioiis, except as to the 
places of choosing rienalors." There is great propriety 
in leaving to the State Lugislatures the right, in the first 
instance, of regulating the times and places of choosing the 
members of Congress, as every State is thus enabled to 
consult its otvn local convenience in the choice ; and it 
would be difficult to prescribe any uniform time or jplace 
of elections, which would, in all possible changes in the 
situaUtHi of the States, be found convenient for all of 
them. On the other hand, as the ability of the General 
Government lo carry on its own operations depends upon 
these elections being duly had, it is pluin, that it onght 
not to be left lo the State goviTiinienl.s, exchisively, to 
decide, whetiier such elections should be had, or not. 
The maxim of sound political wisdom is, that every gov- 
ernment ought to contain in itself the means of its own 
preservation. And, therefore, an ulterior and paramount 
power is reserved to Congress, to make or alter the r^ 
idaUons as to such elections, so as to preserve the effi- 
ciency of the General Govemmmt. Sut, in»RHicb as 
the State Legblatures are to elect Senators, ibe places 
of their meetings are left to tbeii own discretion, as mosi 
8* 
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fit lo be decided by Uieiiisclves, nilh reference to their 
ordinary duties and convenience- But Congress may 
still prescribe the liraes, at ivliicli such elections sball be 
made. 

§ 134. The next clause is,—-" The Cotigresa shall 
assemble at least once in every year ; and such meeting 
sliall be on the first Monday of December, unless they i 
shall, by law, appoint a different day." The importance £ 
of this provision can scarcely be overrated by a free peo- 
ple, accustomed to know their rights, and jealous in tlie 
maintenance of them. Unless some time were prescrib- 
ed for the regular meetings of Congress, they would de- 
pend upon the good will and pleasure of Congress itself, 
or of some other department of (he government. In times 
of Tiolent factions, or mbuay usurpations, atteinpts might 
be mads to postpone such meeting for an tmreasaiiwle 
length of time, in order to prevent the redress of griev- 
ances, or secure the violators of the laws from condign 
punisbment. Annual nieolines of the legislature have 
long been deemed, both i.. England and America, a great 
security to liberty and justice ; and it was true wiadgm 
to establish the duty of such aimual meetings, by a polit- 
ical provision in ln« Constitution, which could not b« 
evaded or disobeyed. 



CHAPTEft. XIII. f^j^ 

Powers and Privileges of both Houses. 

§ 135. The fifth section of the first article contains 
an enumeration of ilie powers, rights, and duties of each 
branch of the Legislature, in its separate and distinct or- 
ganic character. The first clause is, — "Each House 
shall be the judge of the elections, returns, and qualifica- 
tions, of its own members ; and a majority of each shall 
constitute A quorum to do business ; but a smaller num- 
ber may adjourn, from day to day, and may be autboriied 
to compel the attendance of absent members, in such 
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manner, and under such penalties, as each House may 
provide." 

§ 136. These powers are common to all the legisla- 
tive bodies of the States ; and, indeed, to those of other 
free governirents. They seem indispensable lo the due 
independence and efficiency of the body. The power to 
judge of the elections, returns, and qualifications, of tha 
members of each House, must be lodged somewhere ; 
for otfaerwise, any intruder, or usurper, might assume to 
be a member. It can be safely lodged in no other body, 
but that, in which the party claims a seat ; for otherwise, 
its independence, its purity, and even its existence, might 
be under the control of a foreign authority. It is equally \ 
impoFtant, that a proper quorum fortbe despatch of busi- ' 
ness should be fised, otherwise a cunniag, or industrious, ^ >t i i. 
minority might, by stralagem, usurp the fuuctioiis of ths * 
majority, and pass laws at their pleasure. On the other 
hand, if a smaller number were not authorized to adjourn 
from day to day, or lo com^jcl iliu aitciidriLu^e of other 
niiiitibcrs. iill legisluiioii miglit be Sll:^pendcd ai die pleas- 
"le ol the absentees, and the Legislature itself be virtually 

uisrulvea. 

§ 137. The next clause is, — " Each House may de- j 
terrairie the rules of its proceedings, punish its meiubera / 
for disorderly behavior, and, with the concurrence of two 
thirds, expel a membei ." These powers, also, are uaual^ 
Craoted to legislative bodies. If they -did not exist, it 
would be utterly impracticable to transact the business of 
the nation at all, or at least, to transact it with decency, 
(lolibcration, and order. Without rules, no public body 
can suitably perform its functions. If rules are made, 
'hey are mere nullities, unless the persons on whom they 
are io operate, can be compelled to obey them. But, if 
an unlimited power to punish, even to the extent of ex- 
pulsion, existed, it might, in factious times, be applied by 
a domineering majority, to get rid of the most intelligent, 
Tiriuoua, and efficient of their opponents. There is, 
'i'Mefore, a check interposed, which requires a C(»icur- 
t^oix of two thirds to expel ; and this Dumber can bard- 

be presumed to concur in exereinng die power ot ex- 
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-piduon, except in cases of flagrant breaches of the n^iti 
of the House. 

§ 138. The nest clause is, — " Each House shall keep 
a joiii nal of its proceedings, and from lime to time pub- 
lish ilie swma, except siicli pans as may, Id thdr judge- 
ment, require secrecy. And the jeas and nays of the 
members of eitiicr House, on any question, shall, at 
the desire of one fifth of tliose present, be entered ou 
the journal." Each of these provisions has the same 
object, to insure publicity and responsibility in all the 
proceedings of Congress, so that the public mind may be 
enUghtened, as to the acts of the members. But cases 
may exist, where secrec;^ may be indispeosaUe to the 
complete operation of the intended acts, either at home or 
abroad. And, on the other hand, an unhmited power to 

of a single member, would jiUerriipi and retard, and, in 
many cases, wholly defeat, the public business. In each 
case, therelore, a reasonable limitation is inierposed- 

§ 139. The next clause is, — " Neither House, during 
the session of Congress, shall, without the consent of the 
other, adjourn for more tlian three days, nor to any other 
place Uian that in which the two Houses sha!! be sitting." 
Hera, again, the object of the clause is manifest, to pre- 
vent either House from suspending, at its pleasure, the 
regular course of legislation, and even of carrying the 
power to the extent of a diasohition of the session. The 
duration of the sessions of Congress, subject only to the 
constitutional expiration of the term of oiHce of the mem- 
bers, thus depends upon ibeir own pleasure, with the sin- 
gle exception (as we shall hereafter see) of the case, where 
the two Houses disagree, in respect to the time of ad- 
journment, when it is given to the President- So that 
their independence is effectually guarded against any en- , 
croachment on the part of the Executive. In England, i 
the King may prorogue or dissolve Parliament at his plea- ' 
sure ; and, before the Revolution, the same power was 
generally exercised by the Governors in most of the Amer- / 
lean Colonies. 

^ 140. These are all the powers and privileges ex- 



^ ■ 
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pressly enumeraled, as belonging to tbe Iwo Houses. 
But other incidental powers may well be presumed to ex- 
ist. Among these, the power to punish coDtempts, com- ' 
mitted against either House by struigers, has been geneiv 
aBy admitted, and m«sted uwhi in practice, ag in^tpensa- 
ble to the freedom, the deliberative functions, and the 
personal safely of the members. 

§ 141. Tlie sixth section of the first article contains 
an enumeration of the personal rights, privileges, and 
disabilities of the membere," "as contradistinguished from 
those of the Houses, of which they are members. The 
first clause is, — ' ' The Senators and Represeniatives shall 
receive a compensation for their services, to be ascer- 
tained by law, and paid out of the Treasury of the 
United States. They shall, m all cases, except treason, 
felony, or breach of the peace, be roirileiM d finm arrest, 
during their attendance at the session of the respective 
Houses, and in going to, and returning from, the same. 
And for any speech or debate in either House, they shall 
not be questioned in any other place." 

§ 142. First, -Compensation. It has been greatly 
questioned, whether, on the whole, it is best to allow 
comp«isalion tA members of Congress, or not. On the 
one nand, it has been sud, that ic tempts unworthy and 
avaricious men to inirigue for office, and to defeat candi- 
dates of lugher talents and virtues. On the other hand, 
it has been said, that unless compensation be allowed, 
merit of the highest order may be excluded by poverty 
from the national councils ; and in a republican goverji- 
ment nothing can be more impolitic than to give to wealth 
superior encouragement, and facihty in obtaining office. 
The latter reasoning had its due force, and prevailed in 
the Convention and with the people. 

§143. Nest, tlie privilege from arrest. This is given \ 
in all cases, {except of crimes,) in going to, attending I 
upon, and returning from, any session of Congress. It 
would be a great mistake to consider it, as in reaUty a 
personal privilege, for the benefit of the member. It is V 
rather a privilege for the benefit of his constituents, that ) 
-they may not 1m deprived of the presence, services, and ■ 
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ioflNBDM ^ tbdr own Bepresenlative in tbe MUiomii 
eomcili. It ii^it otherwise happen, that he mi^it be 
aireated from mere malice, or from political persecutioD, 
or upon some unfounded claim, aod ihus they might bo 
deprived of his aid and talents during ibe whole session. 

§ 144. Thirdly, the liberty of speech and debate. 
This, too, is less to be regarded as a personal privilege, 
than as a poUic z^t, to secure independence, Urnmess, 
and fearieasuess on the part of the members, so that, in 
HMcbaxpog dieir high trusts, they may not t>e overawed 
hj wealth, or power, or dread of prosecutioD, The 
nme priril^ u eqoyed ia the British Parliament, and 
«bo in ifae aarenl Stue Lt^slattires of tbe Uaira, fmind- 
ed upon the same reasoning. 

§ 145. The nest clause regards the disqualifications 
of members of Congress. "No iScnator or Represen- 
tative shall, during the time for wliicli he is elected, be 
appointed to any civil office, uader the authority of the 
United States, which shall have been created, or the 
emoluments whereof shall have been increased during 
such time. And no person, holding any office under the 
United States, shall be el member of either House of 
CcH^ireas during his continuance in officer" The object ' 
of these proTisions is sufficiently manifest. It is, to Be- 
eure the Legislature against undue influence, and indirect 
corruption, on the part of (he Executive. Whether 
much reliance can be placed upon guards of this disquali' 
fying nature, has been greatly doubted. It is not easy, 
by any constitutional or legislative enactments, to shut 
out all, or eren many, of the avenues of undue or corrupt 
influence upon the human mind. The great securities for 
■ocie^ — those, on which it must for ever rest in a free 
gorenunent — are, responsibility to the people through 
elections, and personal character, and punty of principle. 
Where these are wanting, there never can be any solid 
confidence, or any deep sense of duty. Where these exist, 
they become a sufficient guarantee iisainst all sinister influ- 
oices, as well as all gro.ss offences. It has been remarked, . 
with equal profoundness and sagacity, that, as there is a I 
degree of depravity in mankind, which requires a cerlab 
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degree of circumspection and liistnisl ; so there are other 
qualities in humaii nature, which justify a certain portion 
of esteem and confidence. Republican government pre- 
supposes the existence of tliese qualities in a higher form, 
than any other. It might well be deemed harsh to dis- 
qualify an individual from any office, clearly required by 
ilie exigencies of the ctHuitry, simply because he had done 
his duty. And, on the other hand, the disquali&caiioa 
might operate upon many persons, who m^fat find th«r 
ivay into the national councils, as a strong inducement to 
postpone the creation of necessary offices, lest they dionld 
become victims of their high dischai^ of duty. The 
chances of receiving an appointment to a new office are 
not so many, or so enticing, as to hewilda many minds ; 
and if Uttey are, the abeirKions from duty are so eauly 
traced, that tb^ rn^ly, if ever, escape the public re- 
proaches. And if influence is to he exerted the Ex* 
ecotive, for improper purjioses, it will be quite as easy, 
arid in its operation Il'ss seen, and less suspected, to pye 
the stipulated patronage in anotlier form, either of office, 
or of profitable employinent, already existing. 

§ 146. The other part of the clause, which disquali- 
fies persons, holding any office under the United States, 
from heing members of either House, during their continu- 
ance in office, has been still more univers^y applauded ; 
and has been vindicated upon the highest groiratb of puh- 
lie policy. It is doubdess founded in a deference to State 
jealousy, and a sincere desire to obviate the fears, real or 
imaginary, that the General Government would obtain an 
iiiidue preference over the State governments. It has 
also the strong recommendation, that it prevents any tmdne 
influence from office, either upon the party himself, or 
those, with whom he is associated in legislative delibera- 
tions. The universal exclusion of all persons holding 
office, is (it must be admitted) attended with some incon- 
veniences. The Heads of the Departments are, in fact, 
thus precluded from prepoui^, at vtndicadng their own 
measures b the fkee ot^tbe natkm in the course of debate ; 
and are compeOed-to suhnut them to other men, who are 
i^lhor impeifectly acquainted with ibe measures, or iire 



Digitized by GoOglC 



M COKSIITDTIOII OP THE ONITED STATES. 

indifferent to tlieir success or failure. Thus, tbat open 
aod [lublic responsibiiiiy for measures, which properly be- 
longs to the Executive in all governments, aod especially 
in a republican goveromeat, as its greatest security and 
strength, is completely done away. The Executive is 
compelled to resort to secret aod unseen influence, to pri- 
vate interviews, and private mangements, to accomplish 
his own appropriate porposes ; instead of proposing and 
sustaining hia own duties and meaanres by a bold and manly 
appeal to the nation in the face of its representatives. One 
consequence of this slate of things, is, that fher© never can 
be iraced home to ihe Executive any responsibility for the 
measures, wliich are planned, and carried at his suggestion. 
Patronage may be quite as effective under a different form. 
It may confer oiBce on a friend, or a relative, or a depen- 
dent. The hope of office, in future, may seduce a man 
from his duly, as much as its present possession. And, 
after all, the chief guards f^amst venEtli^, in all govern- 
ments, must be placed in & high rtrtue, the unspotted 
honor, and the pure patriotism of public men. On this 
accoimt, it has been doubted, ivhelher the exclusion of the 
Heads of Departments from Congress, has not led to iho 
use of indirect and irresjionsiljlo inllucuoe, on iho part of 
the Executive, over the measures of Congress, far more 
than could exist, ifllie Heads of Departments held seats 
in Congress, and might be there compelled lo avow and 
defend their own opinions. The provision, however, as 
it stands, has hhberto been found acceptable to the Amer- 
can people, and ought not lightly to be surrendered. 



CHAPTER ,XIV. 

J^ode of Passing -Laws. 

§ 147. The seventh section of the first article, de- 
clares the mode of passing laws. The first clause is,— 
" Ail bills for raising revenue, shall ori^oate Id the House 
of RepresenlAtireB ; but tha Senate may propose, or 
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concur uiili arnpriJinenls, iis in oilier bills." Tliis clniiBC 
imd its origin in die known rule of llic lirilisli l';irli;iii:Dm, 
thai all money bills siiall originaie in ilie Uousl' uf Com- 
mons. And so jualoua are ilie House of Commons of 
(bis valuable privilege, ihnt they will not sullbr the IIoiiso 
of Lords, to make the least alteration or nmcndnionl lo 
any such bill. The genernl rcnson, assigned for this priv- 
ilege, in that kingdom, is, that ;ill taxes and siip])lies, raisiid 
upon llie people, should originate with tlieir immedijie 
representatives. Bui, iji inith, it wag intended by the ]ioji- 
ular bra^<^ll of the legisiiiliii e, by this course, to acquire a 
permanent imporlanee in llie goveininenl ; and lo be !iljlo 
to counterpoise the induenee of ibe House of Lords, a 
body liaving herediuiry riglits and digniiy. 'J'lie same 
reason does not apply, with the same, force to oin- republi- 
can forms of governcnent. But sliil, as die same power 
ivas exercised under some of the Stale govcniments, and 
as the House of liepresentatives may be deemed pecu- 
liarly w ell fined lo bring, to such subjects, a full knowledge 
of llie bK'al interests, as well as of the wishes and opin- 
ions of die |)cople, there is no inconvenience in allowing 
to till! Hiju=e tilt; exclusive right to originate all such bills 
in the course of legislaiion. Hut, as taxes and revenue 
laws may bear wiih great ineqnniily upon some of llie 
Biaies, and, above all, as direct taxes arc, and must, ac- 
cording to the Conslitijtion, be apportioned among ihe 
States according to the ratio of ibeir population, as al- 
ready stated, a power to amend such laws is properly re- 
served to the Senate, where all die States possess an 
equal voice. The due influence of all the States is (bus 
preserved over a subject of such vital importance ; and 
it might otherwise happen, iliai, from llie overwlieiming 
representation of some of ilio lar^:" St:(ti'-;, in the House 

bear, with peculiar severity and liai d^liip, upon die agricul- 
tural, commercial, or manuHicluring, interests of die small- 
er States ; and thus the equihbrium of power, of influence, 
and of interest, of the several States, in the National coun- 
cils, might be practically subverted. 

§ 148. The next clause respects the power of the 
g XIII. 
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President to approve and negatii-e laws. It is as fol- 
lows : — " Every bill, which shall have passed (he House 
of Representatives and tlie Senate, shall, before it be- 
come 3 law, be presented to the President of ibe United 
Slates, ir he approve, be shall sign it ', hut if not, lie 
shall return it, with his objections, lo that House, in which 
it shall have originated, who shall enter the objections at 
large, on their journal, and proceed to reconsider it. If, 
tfter such reconsideration, two thirds of that House shall 
agree to pass the bill, shall be sent, together with the 
objections, to the other House, by which it shall, like- 
wise, be reconsidered ; and, if approved by two thirds of 
that House, it shall become a law. But, in all such cases, 
the votes of both Houses shall be deterniined by yeas and 
nays, and the names of the persons voting for and against 
the bill, shall be entered on the journal of each House re- 
spectively. If any bill shall not be returned by tlie Pres- 
ident within ten days (Sundays excepted) after it shall 
have been presented to him, the same shall be a law, in 
like manner, as if he had signed it, unless the Congress, 
by their adjournment,- prevent its return, in which case it 
shall not be a law." 

§ 149. The reasons, why the President should possess 
a qualified negative, (for an absolute negative would be 
highly objectionable,) are, if not quite obvious, at least, 
when fairly expounded, entirely satisfactory. In the first 
place, there is a natural tendency, in the legislative depart- 
ment, to intrude upon the rights, and to absorb the pow- 
ers, of the other departments of the government. If tlie 
Executive did not possess this qualified negative, be might 
gradually be stripped of all his authority, and become, 
what the Governors of some of the States now are, a mere 
pageant, and a shadow of magistracy. 

§ 150. In the next place, the power is impoitanl, as 
an additional security against the enactment of rash, im- 
mature, and improper laws. In the third place, the Pres- 
ident may fairly be deemed the representative of the 
whole naiioii, ihe choice being produced by a different 
modiiicanon of interests and opinions and votes, from that 
by whicli the choice of either branch of the National Le- 
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gislature is produced, either that represeniiriff ilie Pcnnln. 
or that representing the Stales. His power, therefore, 
of a quahfied negative, being founded upon tl 
tbat he truly represents all the interests and opinions of 
the Union, introduces a useful element, to check any pre- 
ponderating interest of any section, in a particular meas- 
ure. It does not, like an absolute negative, stispead legis- 
lation, biit it mereh defers the subiect back, lor a more 
deliberate review of the Senate and House. If two thirds 
of each branch still concur in favor of the measure, it be- 
comes a law. Thus, a thorough revision of ihc measure 
is guarauiii^d ; and, iit tiio same iin)c, ihc dfiiiiciiiu: wish- 
es of the Slates, and of the ptjople, c^inuot iie di=()lj(^yed. 
If two thirds of each branch do not dissent Irani the Pres- 
idetii's opinion, U»e natural inference is, that the measure 
is not so far beyond all reasonable objections, that it ought 
ordinarily to prevail. The negative of the President was 
undoubtedly designed by she Constitution to be apphed 
only on extraordinary occasions and exigencies ; and if 
it were to be applied to the common course of legislation, 
it might be fraught with great public mischiefs, and weak- 
en, if not overthrow, the just power of legislation by 
Congress, since it may he presumed, that it can rarely 
happen, in a country, having such a diversity of interests, 
and pursuits, and opinions, as ours, that a clear majority 
of two thirds of each House can be obtained against the 
known wishes, and natural infiuence of the Executive de- 
partment. On the other hand, if Congress should often 
be driven, by the frei^uent use of it, to pass laws, in op- 
position to the President's negative, it would gradually 
introduce a disregard of his opinions, and a hostile oppo- 
sition to his authority. Such a stale of things would, 
certainly, in every view, be most inconvenient and unde- 
sirable. The evil, however, could scarcely be of a very 
long continuance ; for, if the President should abuse his 
power, (as certainly he sometimes may,) the people have 
the proper remedies in their own hands, and can compel 
him to relinquish office at no distant period.. 

§ 151. But the qualified negative is not left wholly 
wluiout restraint. The President must promptly exer- 
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cise it, within ton days, cxcludiiiE Sunday ; otbenrise ike 
bill becomes a law. And, on tile ailier hand, Con^i^as 

are deprived of the pou-er of preventing its due exercise 
by a hasiy adjournment witliin ilie ten davsj so as to leave 
the President ivillioii! suliicienl lime lor Uiie deLiberation. 
II' a qualified iitjiiiiivc is to lie allowed at ;dl, it would 
seem thus to be as iimcb restrained, as ilic public good can 
require, or, at least, as much, as its proper exercise can 
justify. 

§ 153. The remainitig clause provides a like regiila- 
tioa in regard to orders, resolutions, and votes, lo which 
the c<»iGurrence of both Houses is necessarj'. It is, — 
" ^vety order, resolution, or vote, to which the concur- 
rence of the Senate and House of Representatives may 
be necessary, {except on a question of adjournment,) 
shall be prosoiiU'd (o tlic l'rc:fidcnl of the Uiiiicd Slates ; 
and, before die s:inie sli^ill t;ike elfect, shall be approved 
by hira, or, beizig disapproved by iiim, shall be repassed 
by two thirds of the Senate and House of Represonla- 
iives, according lo tiie rules and limiiaiions prescribed in 
the case of a bill." If this provision had not been made. 
Congress, by adopting theTorm of an order, or resolution, 
or vote, instead of a bid, inigbE have efiectually defeated 
the President's negative in man^ important portions of 
legislation. The reason of the exception as to adjourn- 
ments, is, that this power is peculiarly fii to he acted 
upon by Congress, according to ilipir own discretion ; and, 
therefore, it is, (as we have seen,) hy a preceding clause, 
vested in both Houses, and devolves on the I'rcsident, 
only in cases of their disagreement. 

§ 153. We have now completed the review of the 
structure and organization of (he legislative depurtttient ; 
and, it has been shown, that it is admirably adapted for a 
wholesome and ujiriglit exercise of the powers confided 
to it. All the checks, which human ingenuity has been 
able to devise, or at least all, which, with reference to our 
habits, our iiistitntion';, and onr diversities of local inter- 
ests, seem practicable, to give peri'etl operalioii to the 
machinery, lo adjust its movements, to prevent its ec- 
centricities, and to balance its forces ; all these have 
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been imroduccd, willr singular skill, ingcniiily, iind wis- 
dom, into Ihe airaiigL-mcQIs. Yul, ailLT all, lliu fabric 
may Tall ; for ihe work of man is |)enslialilc. Nay, it 
njiiit fiill, if ihere be not that vital spiiii in ilie peo|)le, 

uieius. If ever the day sball arrive, in which the best 
laleQia, and the best virtues shall be driven from of- 
fice, b7 intrigue, or corruption, by the denuactations of 
the press, or by the persecutioos of party Actions, legia- 
ladoa will cease to be national. It will be wise by acci- 
dent, and bad by system. 



CHAPTER XV. 

Powers of Congress. — Taxation. 

§164. We next come to the consideration of the legis- 
lative powers conferred on Congress, which are contain- 
ed in ihe eighth section of the first article. The first clause 

is, — " The Congress shall have power to lay and collect 
tuxes, duties, imposts, and excises, to pay the debts, and 
provide for the comnioji defence and general welfare of 
the United States. But all tliilies, imposts, and escises 
shall be uniform throughout the United Slates." What 
is the true interprelation of this clause, has been matter of 
considerable controversy ; that is to say, whether llie 
words, " Congress shall have power to lay and collect 
tases, duties, imposts, and excises," constitute a distinct 
chusa and confer a substantive independent power ; and 
the words, "to pay the debts, and provide for the com- 
mon defence and general welfare of ihe Utiiied States," 

independent power ; or, wheiiier ihese latter words are a 
dependent clause, merely qualifying the fornier clause, 
and so iho whole to he read together, as if the words stood 
thus,—" Congress shall have power to lay ajid collect 
taxes, duties, imposts, and excises," in order " to pay the 
public debts, and to provide for the common defence and 
9* 
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general welfare;" that is tosi^, Congress shall btve pow- 
er to lay taxes, &c., for the purpose of paying the public 

debts, and providing for the common defence and general 
welfare. If tlie forcner be' the true interprciaiion, then it 
is obvious, that tiic powers of llie National Government, 
undei' color of tbe anllioriiy of the clause to provide for 
the common defence and general welfare, would be prac- 
tically unlimited. ITtbe latter be the true interpretation, 
then the words properly amount to a limitation or qualifi- 
cation of the power of tatation ; so that no taxes can be 
laid by Con^ss, except to pay the debts, and toproride 
for the common defence and general welfare- The latter 
seems the more just and solid interpretation of the words, 
and most conformable to the true spirit and objects of the 
instrument. 

§ 155. The necessity of the power of taxation, to the 
vigorous action of the National Government, would seem 
to be self-evident. The want of it, was one of the prin- 
cipal defects under the Confederation. A National Gov- 
eramenl, without the power of providing for its own ex- 
penditures, charged with public burdens and duties, and 
yet deprived of adequate means to sustain and perform 
them, would soon become wholly inert and imbecile. It 
would be almost as absurd, as to bind a man immovably to 
the earth, and yet at the same time to require him to walk 
abroad. If. then, there is in hi; n rfnl. nffnclivn iVaiinniil 
Government, (here must he a power of taxallon sriven (o 
d q Ij d d rh 

only proper remaunn^ inquiry would be, whether the 
power of taxauon should be limited to pantcuiar speci- 
fied objects and sources, or whether the power should 
be general and unlimited. It is obvious, that if limited 
to particular objects and sources, (hose objects and sour- 
ces might be exhausted, or might become titri>rly innde- 
equaie to the pubhc wants, or might be taxed to an 
extent, which would be nunona lo parlicidar employ, 
ments and mterests. Thus, for example, if the power 
were hmited lo mere taxes on commerce, and the nation 
should be enaiaged in war. or" should otherwise be in- 
vuivHu in ueavy tJxpenuiLures in lue course oi unturliinule 
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evonls, the very attempt to defray the national expendi- 
tures, and supply the national wants, by taxes on com- 
merce, might amount to an utter anflihilalion of all its 
value, and be equivalent to a lotal prohibition of all for- 
eign trade. The same ivguld be equally true, if the pow- 
er of taxation were limiicd exclusively to lands, or to llie 
products of agriciiliure, or manufaelures, or to taxes on 
particular articles, such as wheat, corn, cotton, flour, rice, 
or domestic animals. The power of taxation, on the 
other hand, if geueral and unrestricted, will leave to Con- 
gress a free choice, from time to time, to select such arti- 
cles for taxation as shall be most productive, and least 
burdensome, and thus to supply ihe public wants, without 
endangering the interests, or depressing the products, of 
every section of the Country. For these reasons, the 
power has been given in unlimited terms ; and the wisdom 
of the provision ivill scarcely now be called in qnestion, 
byatiy considerate mind. 

§ 156. The words used, are, " taxes, duties, imposts, 
and excises." In a general sense, all contributions, im- 
posed by the Government upon individuals for the service 
of the State, are taxes, by whatever name they may bo 
caUed. In this sense, they are usually divided into two 
classes ^r-direct taxes, under which head arc included 
taxes on land, and other real estate, and poll, or capita- 
tion taxes, or taxes on the polls or persons of individuals ; 
mdirect taxes, under which bead are classed those, which 
are levied only upon articles of consumption, and, of 
course, of which every person pays only so much, as ho 
consumes of the articles. The word '.' duties," is often 
used as synonymous with taxes *, but is more often used 
as synonymous with "customs," which are tiuces levied 
upon goods and merchandise, which are exported or im- 
ported. In this sense, duties are eqiuvalent to " imposts,'* 
although latter word is oUea restrained to dnd^ on 
goods and merchandise, which are imported from abroad. 
" Excises," is a word, generally used in contradistinction 
to " imposts," it) its restricted sense ; and is applied to 
internal or inland imposilious, levied sometimes upon the 
consumption of a commodity, sometimes upon the retail 
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sale of il, and someilnies upon the inacufacture of it. 
Tims, a tax, Icvit'd ii|ioii goods imported from a foreign 
country, is generally called an "impost" duty ; and a tax, 
levied upon goods nianufactured or sold in a country, h 
called aa " excise" duty. Tlie meanings of these words, 
tbcrefore, often run into each other ; and all of them are 
used in the Constitution, to avoid any ambiguiiy, as to 
Liny one of liiera beins; nscd in a general sciiau, or in a re- 
:=i!icim! siMi.c, whicii inl-lit invoke imrIIc^s doubts as lo 
iho true cxiei.t ol' the eoii=ii[um>iiiil powor. 

§ 157. Tlie power ofiaxaiion is not, however, unlim- 
ited in its character. The taxes levied must be (as we 
have seen) either to pay the public debts, or lo provide 
for the common defence and general welfare of the United 
States. They cannot be levied solely for foreign pur- 
poses, or in aid o{ foreign nations, or for purposes not na- 
tional in their objects or character. In the next place, 
all direct taxes (as we have also seen) are to be ap- 
]>ortioned among ihe several Stales, in the same manner 
as RcprcsGiiLaiivcs, thai is, according lo ihe numbers of 
the populauon, to be ascertained in llie parlicnlar mode 
|>oiiiitd out ill the Consiiiuiion, Tlicre is anoilicr clause 
of the Constiiuiion, on [he same subject, which declares, 
" Tliat no capitation, or oilier direct tax, shall be laid, un- 
less in proportion to the census, or enumeration, herein 
before directed to be taken." There do not seem to be 
any oilier cases, in which a direct tax can be laid accord- 
ing to the sense of the Constitution, except by a direct 
lax on land or othec real estate, or a capitation or poll ' 
tax ; for no orlier taxes seem capable of an ap|)orlion- 
tiiont among the States. Ail oilier taxes, iliai is. all 
" duties, imposts, and excises," ai e letjuiveii to be uni- 
form tlirooghout the United Slates. 1 he reason ol ihu 
latter rule, is, to prevent Congress Iroin givint^ any undue 
preference to the pursuits or mieresis ol one -Wiate over 
those of any other. It might otherwise happen, that tlie 
agriculture, commerce, or manulactures oi one Mtate 
might be budt up on the rums of ihe int^iresu of another : 
and, the combination of a few feiates m Congress nndit 
secure a monopoly of certain branches of trade and busi- 
ness exclusively to themselves. 
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§ 158. And further, to enforce this imiforiiiily, and ta 
preserve the equal riglits of all the States, it is declared, 
in ft subsequent claMsn of the Constitution, that " No tax 
or duty shall be laid on articles exported from any State. 
No prefereace shall be given, by any regulatioD of com- 
merce or revenue, to the ports of one Stale over those of 
another ; nor shall vessels, bound to or from one State, 
be obliged to enter, or |iay duties in another." 

jireveut any posKibilily of u|)])lyjiig the [)oucr to lay taxes, 

one Slate, so as to favor or aid anoilier. If Congress 
were allowed to lay a duty on exports from any one lilale, 
it might unreasonably injure, or even destroy, the stable 
productions, or common articles of that State. The in- 
equality of such a tax would be extreme. In some of the 
Stales, the whole of their means result from agricultural 
exjiorta.^ In otiiers,a great portion is derived from other 

the profits of commerce in its largest cxlejit. The bur- 
den of such a tax would, of course, be very unequally dis- 
tributed. The power is, therefore, wholly taken away to 
iotermeddle with the subject of exports. On the other 
hand, preferences might be given to tlie ports of one State 
by regnlations, eith&r of cocmnerce or of revenue, which 
iinghi confer on them local facdiiics or privileges in regard 
to coiiimere.e, or to revenue. And such preferences might 
be equally fatal, if indirectly given under the milder form 
of i-e(]uiring an entry, clearance, or payment of duties iu 
the pons of any State, other than the ports of the Slate, 
to or from which the vessel was bound. Tlie last clause, 
therefore, does not prohibit Congress from requiring an 
entry or clearance, or payment of duties at the custom- 
house on importations in any port of a State, to or Irom 
which the vessel is bound ; but cuts off the right to re- 
quire such acts to be done in other States, to which the 
vessel is not bound. In other words, it cuts ofF the power 
to require that circuity of voyage, which, under the Brit- 
ish colonial system, was employed to interrupt the Amer- 
ican commerce before the Revolution. No American 
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vessel could ihen trade with Europe, unless ihrougb a cir 
cuitaus vgyage to and from a Bniisli ))ort. 

§ 160. But, as the power of taxation is not eKclunre- 
ly vested in the National GovernmeDt, but may also btt 
coQcurrently e](ercised by the State Govemments, It be- 
came essential, in order fully lo effectuate the same gen- 
eral purposes, and to prevent any State from seciaii^ un- 
due prraerenccs and monopolies ioFits own faror, to lay 
some restraints upon the exercise of this power by tm 
States. Accordingly another clause in the Constitution 
declares, — " No Slate shall, wilkout the consent of Con- 
gress, lay any imposts or duties on imports, or exports, 
except what may be absolutely necessary for executing its 
inspection laws. And the net produce of all duties and 
imposts, laid by any State on imports and exports, shall 
be for the use of the treasury of the United Stales ; and 
all such laws shall be subject to the revision of Congress. 
No State shall, witboui the consent of Congress, lay any 
tonna^ du^." A petty warfare of r^;ulaUon among the 
Stktes is ihiis nrerented, which might otherwise rouse re- 
sentments, ana create dissensions, dangerous to the peace 
and harmony of the Union, The exceptions in favor of 
inspection laws, to a limiled extciil, is for the purpose of 
enabling each Slate to improve the quality of ailicics, 
2)roduced by the labor and industry of its own inhabitants ; 
and ibus to fit them better for exportation, as well as for 
domestic use. Yet, even here, the superintending power 
of Congress is reserved, lest, under color of such laws, 
attempts should be madejo injure the interests of other 
States. The net produce of all such duties and imposts 
is to be for the use of the National treasury ; and the 
laws themselves, by which they are imposed, ?re subject 
to the revision of Congress, Thus, the temptations on tiie 
part of any State to levy heavy inspection duties are ma- 
terially diminished, and an effectual rejuedy is provided to 
meet any intentional, or accidental excess. Having thus 
brought together all the various, but scattered articles of 
the Constitution, on the subject of taxation, the subject 
may ba dismissed with the single remark, that as no power 
it more likely, in its abuse, to bo detrimental to the pubhc 
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welfaic, so no one U guarded irith more care, and adini^ 
cd with more anxious deference to local and Kctioaal in- 

§ 161. Notwithstanding, however, all the solicitude 
manifested hy the Constititiioo, on this subject, iaasmuch 
as the power of taxation is concurrent in the National and 
State Governments, it is obvious, that many nice and del- 
icate questions must perpetually arise (as indeed some have 
already arisen) as to the time and boundaries of the power 
and rights of each government. For, however true it 
may be, that in a direct conflict between the constitu- 
tional authority of the Union and that of a Stale, the for- 
mer must be deemed paramount and superior in its obliga- 
tory force ; yet the question when, and how far, such a 
conflict does in fact exist, must ofiea involve many diffi- 
cult and embamissiiig inqtdries, which do not admit of any 
universal solution. 



CHAPTER XVI. 

Power to Borrow Monty, and Regulate Commerce. 

§ 162. The next power of Congress is, "to bor- 
row money on the credit of the United Btates." This 
power, also, seems indispensable to the sovereignty and 

existence of the National Government ; for otherwise, in 

times of great piibiir, dangers, or severe public calamities. 

It might be imjsossibic lo provide, ridequaiely, for the piih- 

be necessary for the expenditures of a nation to exceed ils 
revenues. But the experience of all nations must convince 
us, that, in times of war, the hurdens and expenses of a 
single year may. more than equal the ordinary revenue of 
ten years. And, even in times of peace, there are occa- 
sicHis, in whidr loans may be the most lacile, convenient, 
and ecoDomical means of supplying any extraordinary ex- 
paiditure. The experience of the United States, has 
already shown the importance of the power, both in peace 
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and in war. Without this resource, neither the war of 
Independence, nor the more recent war nilb Great Brit- 
ain could have been successfully carried on, or terminated. 
And iJie purchase of Louisiana was by ihe same means 
promptly provided for, wiihout being felt by liie nalioii, in 
Its ordinary fiscal concerns. 

§ 163. The next power of Congress is, "to regu- 
late commerce with foreign nations, and among the several 
Slates, and with the Indian tribes." The want of this 
power to regulate commerce was, as has heen already 
suggested, a leading defect of the Confederation. In ilic 
Viilierent Slates, the most opposite and conflicting regula- 
tions existed ; each pursued its own real or supposed lociil 
interests ; each was jealous of the rivalry of its neigtihors ; 
and each was successively driven to retaliatory measures, 
in order to satisfy public clamor, or to alleviate private 
distress. In the end, however, all their measures became 
utterly nugatory, or mischievous, engendering mutual hos- 
tilities, and prostrating all their commerce at the feet of 
foreign nations. It is hardly possible to exa^erate Ihe 
oppressed and degraded state of domestic commerce, man- 
ofaciures, and asriculture, at the time of the adoption of 
Ihe ConMitLitioi>r Our ships wore ahnosi dnvf-n from iIjg 
oceiiii ; our wurk-iihops Mere nearly dcsciicd ; our me- 
chanics u-eie in a starving condition ; and our agricultui-e 
was sunk to the lowest ebb. These were the natural Je- 
suits of the inability of ibe General Government to regu- 
late commerce, so as to prevent the injurious monopolies 
and exclusions of foreign naiions, and ibe conflicting, and 
often ruinous regulations of the difierent States- If du- 
ties were laid by one State, they were rendered ineffec- 
tual by the opposite policy of another. If one State gave 
n ))rcferencc to lu own ships or commerce, it was coun- 
teracted by another. If one State endeavon-d to foster 
its own niainir[icturcs by any measures of jirolection, iIku 
made it an object of jealousy to others ; and brous,iii upon 
it the severe retaliation of foreign governnTents. If one 
State was peculiarly favored in its agriculinral products, 
that constituted an inducement with others to load tliem 
with some restriclious, which should redress the inequality. 
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Ii was easy to foresee, that this state of tilings could tiot 
long exist, without bringing on a border warfare, and a 
deep-rooted hatred, among neigbboring States, fatal to the 
Udiqii, and, of course, fatal also to the liberty of every 
Btenaber of it. 

• § 164. The power " to regulate foreign commerce," 
enabled tlie government at oiicc to place the iiliole coun- 
try upon an eijiiality witli Ibn'iiin luitinu^ : to conipcl lliem 

and 10 protect our own coniiiiercial iiuercsis against their 
iiijuiious compeiitions. The power lo regulaie commerce 
"among the several States," in hke manner, annihilated 
tliD causes of domestic feuds and rivalries. It compelled 
every Slate to regard the interests of each, as the inter- 
ests of all ; and thus diffused over all the blessings of a 
free, active, and rapid excliange of commodities, upon 
the footing of perfect equality. The power to regulate 
commerce "with the Indian tribes," was cfjiinlly ne- 
cessary to the peace and safely of the frontier Stales. 
Experience had shown the uller impracticabiliiy of escap- 
ing from sudden wars, and invasions, on the part of these 
tribes; and tlie dangers were immeasurably increased by 
the want of uniformity of regulations and control in the 
iniercourse witli them. Indeed, in notliing has the pro- 
found wisdom of ihe framers of the Constitution been 
more displayed, than in the grant of this power to the 
Union. Ey means of it, the country has risen from pOVr 
erly lo opulence ; from a state of narrow and scanty re- 
sources to an ample national revenue ; from a feeble, and 
disheartening intercourse and competition with foreign ca- 
tions, in agriculture, commerce, manufactures, and popu- 
lation, to a proud, and conscious independence in aro, in 
numbers, in skill, and in civil polity. 

. § 105. In considering lliis clause of the Constitution, 
several important inquiries are presented. In the first 
place, what is the natural import of the terms ; in the 
next place, bow far the power is exclusive of that of 
the Stales ; in the third place, to what purposes and for 
what objects the power may be constitutionally applied ; 
and in the fourth place, what are the true nature and ex- 
10 xiii. 
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tent of the power to regulate commerce with the Indian 
tribes. 

§ 166, III the first place, then, what is the constitutional 
meaning of the words, " to regulate commerce ;" for the 
Constitution being (as has heen aptly said) one of enu- 
meration, and not of definition, it becomes necessary, in 
order to ascertain the extent of the power, to ascertain 
the meaning of the words. The power is, to ro^late ; I 
that is, to prescribe the rule, by which commerce is to be I 
governed. The subject to be regulated, is commerce. Is \ 
that limilec! to traffic, to buying and selling, or the inter- 
change of comniodiiics ? Or does it comprehend navi- 
gation and intercourse ? If the foniier construction is 
adopted, then a general term, applicable to many objects, 
is restricted to one of its significations. If the latter, then 
a general term is retained in its general sense. To adopt 
die former, without some guiding grounds funushed by the 
context; or the nature of the power, would be improper. 
The words being general, the sense must be general, also, 
and embrace all subjects comprehended under them, un- 
less there be some obvious mischief, or repugnance to 
other clauses, to Umit them. In ihe preseiit case, there is 
nothing to justify such a limitation. Commerce undoubt- 
edly is traffic; but it is someihing more. It is inter- 
course. It describes the commercial intercourse between 
nations, and parts of nations, in all its branches ; and is 
regulated by prescribing rules for carrying on that inter- 
course. The mind can scarcely conceive a system for 
regulating commerce between nations, which shdl exclude 
all laws concerning narigatioo ; which shall be silent on 
the admission of the vessm of one nation into the ports of ' 
another ; and be confined to prescribing rules for tlie con- 
duct of individuals in the actual employment of buying and 
selling, or barter. It may, therefore, be safely affirmed, 
that the terms of the Constitution have, at all times, been 
understood to include a power over navigation, as well as 
over trade, over intercourse, as ivell as over traffic. It 
adds no small strength to this interpretation, that the prtc- 
tice of all foreign countries, as well as of our own, has' 
uniformly conformed to this view of the subject. 
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§ 167. The nest inquiry is, whether this power to reg- 
ulate commerce, is like lliat to lay taxes. The latter, 
may well be concurrent, while the former, is exclusive, 
resulting from the diflerent nature of the two powers. 
The power of Congress in laying taxes is not neces- 
sarily, or naturally incoasistent witit that of the State*. 
Eacli may lav a tax on the same property, without inter- 
f«ing with the acticm of the other ; for taxatioD is but 
taking small portioiis from the mass of proper^, winch is 
susceptible of almost infinite division. In imposing taxes 
for State purposes, a Slate is not doing what Congress is 
empowered lo do. Congress is not empowered to lax 
for those purposes, which are within the exclusive prov- 
ince of the Slates. When, then, each government exer- 
cises the power of taxation, neither is exej'cising the power 
of the other. But when a Slate proceeds to regulate com- 
merce with foreign nations, or among the several Siatesj 
it is exercising the very power, which is granted to Con- 
gress ; and is doing the very thing, which Congress is au- 
thorized to do. There is no analogy, then, between the 
power of taxation, and the power of regulating commerce. 

§ Ids. ^^or c:iii :iny power be inferred in the States, lo 
regulate .■oinr.icrcc, from odicr clauses iu the Cousiiimion, 
or the acknowleil-i-d Hghts exercised by the States. The 
Constitution has prohibited the States from laying any im- 
post or duty on imports or exports ; hut this does not 
admit, that lie State might otherwise have exercised tha 
power, as a regulation of commerce. The laying of such 
imposts and duties may he, and indeed often is, used, as 
a mere regulation of commerce, by governments possess- 
ing that power. But the laying of such imposts and du- 
ties is as certainly, and more usually, a right esercised as 
a part of the power to lay taxes ; and with this latter 
power tlie 'States are clearly intrusled. So that the pro- 
hibhion is an exception from the acknowledged power of 
the Slate to lay taxes, and not from llie questionable power 
m regulate commerce. Indeed, the Constitution treats 
liicse as distinct and independent powers. Tbo same 
remarks apply to a duly on tonnage. 

§ iS9. In the next place, to what extent, and for what 
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objects and purposes, the poiver to regulate commerce 
may be const iiuuonally applied. 

§170. And first, among the States. It is not doubled, 
that it extends to the regidation of navigation, and to tbe 
coasting trade and fisheries, within, as well as without 
any State, wherever it is connected with tbe commerce or 
intercourse with any other Slate, or with foreign natioDS. 
It extends to the regulation and eovernment of seamen 
on board of American ships : and to conferni^ pnvQeges 
upon ships built and owned m the Tinned Siaies. in do- 
niesUC, as well as in foreizn trade, li extends lo quarantine 
Jaws, and pilalnsi; laws ill ( 
it^iids, as well io tlic na 1 I d 

rying passengers, ami It 11) 
other descripiion, as fo ihc naviirauon ol vtssols engaged 
in traffic and general I 1 d 

the laying of embargoes, as well on domestic, as on for- 
eign voyages. It extends to the consiruction of lighi- 
. bouses, the placing of buoys and beacons, the removal of 
obstructions to navigation in creeks, nvers. sounds, and 
bays, and the eslablishmeni of securities to navigation 
against the inroads of the ocean. It extends also to the 
designation of a particidar port or porls of entry and deliv- 
ery fur the purposes of foreign conimercc. These pow- 
ers have been acUiaily exerted by the National Government 
under a system of taws, many of which commenced with 
the early establishment of the Constitution ; and tliey have 
continued unquestioned unto our dav, if not to the utmost 
range of their reach, at least to that of their ordmary ap- 
plication. 

§ 171. Many of the like powers have been applied in 

the regulation of foreign commerce. The commercial 

system of die I « 1 In ployed some- 

times for ilii^ }Miriiii~;r in irvcniir i r.iiiiiriiiiio;^ lor ihe pur- 
pose of proliii ] I ofrclali- 

bargoes ; sometimes to encouraee domestic navigation, 
and the shipping and mercaniile interest, hv bounties, by 
discrrminaling duties, and by special prelerences and priv- 
ileges ; and sometimes to regulate intercourse with a view 
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to mere political objecis, siid) as lo repel aggressions, 
increase tlie pressure ol war, or viiiLiicato tlic riglits ol 
neutral sovereignty. In all tliusu uuses, tlie rigbt aiiil 
duty have been conceded to the rsaiioiial Govermiienl by 
the unequivocal voice ol the peo|>!e. 

§ 17:2. It may be added, that Congress have also, 
from the earliest pcrioil ol the government, applied the 
same power of regulating conunerce for the purpose of 
eacouragmg and protecUiig domestic nuDufBCtures ; and 
although this application of it has been recently contested, 
yet Coni^icss hiive never abandoned the exercise ot it for 
such a purpose, indeed, if Uoui^ress docs not ])os=cs3 
ilie power lo encuura^e domestic luanulaciurcs. by regu- 
laiiona ol commerce, it is a puiver, that is uiterlv iiuiiilii- 
hted ; lor it is admitted, on all sides, tliat the Slates do 
not possess it. And America would then present llie 
singular spectacle ol a nation voluntarily depnvini; useli, 
<n the exercise of its admitted rights of sovereignty, ol all 
raeans ofpTomotiag some of its most vital mtercsts. 

§ 173. Inrespecttotradewiththelndiaa tribes. Ante- 
cedently to the American Revolution, the authority to reg- 
ulate trade and intercourse witb the Indian tribes, wlietliur 
they were within, or wiUiout liie bou(ul;iii,;s 'A' llw. Colo- 
nics, was uflderstood to belong to tbo picrogaiivi; tif iho 
British crown. And aficr the Araenean Ri:voluiion, tbe 
like power would naturally fall to the Federal Govcnnnuiit, 
with a view to the general peace and inleiesta of all liie 
States. Two restrictions, however, upon the power, were, 
by express terms, incorporated into the Confederation, 
which occasioned endless embarrassments and doubts. 
The power of Congress was restrained to Indians, nQt 
members of any of the States ; and was not to he exercised 
so as to violate or infringe the legislative right of any Stale, 
within its own limits. What description of Indians were 
to be deeiueJ membere of a State, was never settled under 
llie Confederation ; and was a question of frcriuont per- 
plexitv and contention in the federal councils. And bow 
the trade w-ith Indians, though not members of a State, 
yet residing witbin its legislative jurisdiction, was to be 
regulated by an external authority, without so far inirud- 
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ag oa die iatemal tights of le^sIatitKi, wss absohitdf io* 
comprehensible. In this case, as ia some other cues, 

the Articles of Confederation inconsiderately endeavored 

to accomplish impossihiliiios ; lo reconcile a partial sov- 
ereigiilj- ill i\h: [Jiiiori, uith complete soverci|;nly in the 
Stales ; to subvert a mathematical axiom, by tailing away 
a ])arl, and letting tlie uliole remain. Tlie Cunstitulion 
has wisely disemliarrassed the power of ilicse two limiia- 
lions ; and has tlius given to Congress, as the only sate 
and proper depositary, the exclusive power, which he- 
longed to the Crown in the ante -revolutionary times ; a 
power iadispenwble to the peace of the States, and to ibe 
just preseiralion of the rights and territory of die Indians. 



CHAPTER XVII. 

•Naturalization, Bankruptcy, and Coinage of Monty. 

§ 174. The next power of Congress is, " to establish 
B uniforra rule of naturalization, and uniform laws on the 
subject of bankniptcies throu^out the States." The 
power of naturalization is, with great piopriay, confided 
to Congress, since, if left to the States', they might natu- 
rahze foreigners upon i-ery different, and even upon oppo- 
site systems ; and, as the citizens of all the Stales have 
common privileges in all, it would thus be in the power 
of any one State to defeat the wholesome policy of all 
the others in regard to this most important subject. Con- 
gress alone can have power to pass uniform laws, obliga- 
tory on all the States ; and thus to adopt a system, which 
shall secure all of them against any dangerous results from 
the indiscriminate admission of foreigners to the i%ht of 
cidzenship upon thrar first landm^ on our shores. And, 
accordingly, this power is exclusive in Congress. 

§ 175. The power to pass bankrupt laws is equally 
important, and proper to be intrusted to Congress, al- 
though it is greatly to be regretted, that it has not, except 
for a very brief period, been acted upon by Congress. 
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Uankfupi and insolvent laws, when properly framed, have 
two great objects in view ; firsi, to secure to honest but 
luifuriunate (Icbiors a discharge from debts, ivliicb they 
an; unable to pay, and thus to enable ihcni to begin anew 
in (ho career of industry, witiiout ihe discouraging fear, 
that it will be wholly useless ; secondly, to secure to cred- 
itors a full surreadcr, and equal participation, of and in tbe 
effects of their debtors, when ifaey bave become bank- 
rupt, or foiled in business. On the one hand, such laws 
relieve tfie debtor from perpetual- bondage to his creditors, 
in the shape, either of an unlimited imprisonment for bis 
dubis, or of an absolute right to approjuiiiTe all his future 
caniiiigs. The latter course obviously destroys all en- 
couragement 10 future enterprise and industry, on the part 
of the debtor ; the former is, if possible, more harsh, se- 
vere, and indefensible ; for it makes povertf, in itself 
sufGcientiy oppressive, the cause or occasion of penalties 
and punishments. 

§ 176. It is obvious, that no nngle State is competent 
to pass a anifonD sjateia of bankruptc]^, which shall ope- 
rate throughout all of them. It can have no power ta 
discharge debts, contracted in other States ; or to bind 
creditors in other Stales. And it is hardly within the 
range of probability, thai the same system should be uni- 
versally adopted, and persevered in permanenliy, by all 
the Stales. In iact, before, as well as since the adoption 
of the Constitution, the States have had very different 
systems on the subject, exhibiting a policy as various and 
sometimes as opposite, as could well be imagined- The 
'fijtuire wilt, in all numan probability, be, as the past. And 
the uttec inability of any State to discharge contracts made 
within its own territorial limits, before ihe passage of its 
own laws, or to discharge any debts whatever, contracted 
in other Slates, or due to the citizens thereof, must per- 
petually embarrass commercial dealings, discourage indus- 
try, and diminish private credit and confidence. Tiie 
remedy is in the hands of Congress. It has been given 
for wise ends, and has hitherto been strangely left without 
any efficient operation. 

§ 177. The next power of Congress is, to " coin mon- 
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ey, regulate llie value iliereof, and of foreign coins, and 
tix the aiandard oi" ivuigliis and mensures." The object 
of llic power over ihe coinagu and ciirroiicy of the country 
ia, to produce unifonniiy iu ilie value of money iliroughout 
the Union, and ilius to save us from the oiiibarrassmeuls 
of a perpetually fluctuating and variable currency. ]f 
each Stare migbt coin money, ^9 pleased, there would 
be DO securi^ for any uniform coinage, or any uDiform 
standard of value ; and a great desi of base and false coin, 
would constantly be thrown into the market. The evils 
from this cause are abundantly feh among the small prin- 
cipalities of continental Europe. Tlie power to fix the 
standard of weights and measures is a mailer of great pub- 
lic convenience, allliongh it lias hitherto remained in a 
great rneasdrc dormant. The introduction of the decimal 
mode of calculation, in dollars and cents, instead of the 
old and aivkward system of pounds, sliilhngs, and pence, 
has been found of great public convenience, although it 
was at first somewhat unpopular. A aimilar s]>'steni in 
weights and measures has been thought hy many statesmen 
to have advantages equally great and universal. At all 
events, the pouer is safe iu the bands of Congress, and 
may hereafter be acted upon, whenever either our foreign, 
or our domestic intercourse, shall imperiously require a 
new system. 

§ 178. The next power of Congress is, "to provide 
for the punishment of counterfeiting the secmiiies, and 
current coin of the United States." This is a natural, 
and, in a just view, an indispensable appendage to the 



Government to punish Irauds or forgeries, detrimental lo 
its own interests, and subversive of public and private 
coofideace. 



power to borrow money, and 
It, there would be no adequai 
Government to punish 'fi^uds i 




loney. Without 
for the General 
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CHAPTER XVIII. 

Post Office and Post Roads. — PaUttiifor Inotntions. 

§ 173. The next power of Congress, is " to establish 
post offices, and post roads." Tliis power is peculiarly 
appropriate the jVational Govenimcnt, and wouki be 
at once unwieldy, dilatory, and irregular in the hands of 
the States, fcorn tlie utti;r impracticatiilily of adopting any 
uniform system of rognlationd for d)o u hole continent, and 
from tlie inequaUty of tlie burdens, and benefits of any 
local system, among the several States, in proporuon to 
iheir own expeoditures. Under the auspices of the Gen- 
ei al Goremment, the post office has already become one 
of ilie'most beneficent, and useful of our national estab- 
lishments. It circulates intelligence, of a commercial, 
liolkie^d, liiiirary, and private nature, ivltli iiicredibie speed 
aiid reguliu iiy. It thus adniinisiers, in a very high degree, 
10 [lie comfort, the interests, and the necessities of per- 
sons in every rank and station of life. It is not luss ef- 
fective, as an instrument of the government ; enabling it, 
'a limes of peace and war, to send its orders, execute its 
measures, transmit its funds, and regulate its operations, 
widi a promptitude and certainty, which are of incalcula- 
ble importance, in point of econon^, as well as of ener- 
gy- The rapidity of its movements has been, in a gen- 
eral view, doubled within the last twenty years ; and there 
Were, ai the close of the year 183S, twelve tliousand 
five hundred and fifty-three post offices in the United 
Slates ; and mails then travelled, in various directions and 
oa various routes, more than one hundred and thirty-four 
tliousand^ miles. ' Tbenet amount of postage, in the same 
year, amounted to little short of three millions of dollars. 
It seems wholly unnecessary to vindicate the grant of a 

Giwer, which has been thus demonstrated to be of the 
gbest value to all the people of the Union. 
§ 180. The next power of Congress is, " to promote 
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the progress of science, and the useful arts, by securing, 
for limited times, to authors, and inventors, the exclu^ve 
right to their respective writings, and discoveries." The 
utility of this power has never been questioned. Indeed, 
if aiiihorg, or inventors, are to have any real properW or 
interest in their wriiings, or discoveries, it is Eoanifest, 
that the power of protection must be given to, and admiu' 
istered by, the General Government. A copy-right, or 
patent, granted by a single Slate, might he violated with 
mipunity by every other ; and, indeed, adverse tides might 
at the same time be set up in diiTerent States to the same 
thing, each of which, accordmg to the laws of the Slate, 
in which it or^inated, might be equally valid. No class 
of men are more meriiorious, or are better entitled to 
public patronage, than authors and inventors. They have 
rarely obtained, as ilie histories of iheir lives sufficiently 
establish, any due encnurugument and reward for their in- 
genuity and public spirit. They have often languished 
in poverty, and died in neglect, while the world has de- 
rived immense wealth from their labors, and science and 
the arts have reaped unbounded advantages from their 
discoveries. They have but too often possessed a barren 
fame, and seen the fruits of their genius gathered by those, 
who have not blushed to purloin, what ihey liave been 
unable to create. It is, indeed, but a poor reward, to 
secure to authors and inventors, for a limited period, only, 
an e.'icliisii'e diie to that, which is, in tlie nol)lest sense, 
their own property ; and to require it ever afterwards to be 
dedicated to the public. But, such as the provision is, it 
is impossible to douht its justice, or its pohcy, so far as 
it aims at their protection and encouragement. 

§ 181. The power, in its terms, is confined to authors 
and inventors ; and cannot be extended to the introducers 
of any new works or inventions. This has been thought, 
by some persons of high distinction, to be a defect in the 
Constitution. But perhaps the policy of further extending 
the tight is questioniible ; and, at all eveuts, the restriction 
has not hitherto operated as any didcoiuai^einciit of science 
or the arts. It has been doubted, wlietlier Congress has 
authority to decide the fact, that a person is an author or 
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inventor, in the sense of the Consiitullon, so as lo preclude 
tbat question from judicial inquiry, iiat, at all events, 
such a construction ought never to be put upon the terms 
of any general act in favor of a particular inventor, unless 
■t be inevitable. 

§ 182. Tlie nest power of Congress is, " to constitute 
tribunals inferior to die Supreme Court." But this will 



stnicture and powers of the Judicial department. 



Punishment of Piracies and Felonies. — Declaration of 
War. 

§ 183. The next power of Congress is, " to define, 
and punish piracies and felcniies, committed on tbe hi^li 
seas, and offences againstttie law of natkmi." Firacyia ' 
commonly defined to be robbery, or forcible depredation 
upon the high seas with intent to steal. But " felony" 
is a term, not so exactly understood or defined. It is 
usually applied to designate capital ollcnces, that is, of- 
fences punishable with death ; but iis true original mean- 
ing seems to be, to designate such oflcnces as are by the 
common law punished by forfeiture of lands and goods. 
" Offences against thclaw of nations" are still less clearly 
defiEied ; and therefore, as to these, as well as to felonies, 
the power to define, as well as to punish, is reiy properly 
given. As the United States are responuble to foreign 
governments for the conduct of our own citizens on the 
high seas, and as the power to punish offences committed 
tiiere is also indispensable to ihc due pioicciion and sup- 
port of our navigation and commerce, and the States, 
separately, are incapable of affording adequate redress in 
such cases, the power is appropriately vested in the Gen- 
eral Government. 

§ 184. What the true meaning of the phrase "high 
seas," is, within llie intent of this clause, does not seem 




under reriew, m considwmg tbe 
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to be tnatter of any serious doubt. In order to undevstand 
it, resort roust be had to the common law, in which, the 
definition of " high seas" is, that the high seas embrace 
not only all ihe waters of ilie ocean, whicli are out of sight 
of land, but also all waters on the seacoast below !ow- 
waler mark, whether ihoae waters bo within the territorial 
sovereignty of a foreign nation or of a domestic Stale. 
It lias accordingly been heJd, by our ablest law writers, 
lhat the main or high seas properly begin at low-water 
mark. 

§ 185. The next power of Congress is, " to declare 
war, grant letters of marque and reprisal, and make rules 
concerning captures on land and water." That the power 
to declare war should belong exclusively to ihe National 
Government, would hardly seem matter of controversy. 
If it belonged to the Klaioa severally, it would be in the 
power of any one of tiicm, at any time, to involve liie 
wliole Union in hostilities with a foreign counfrj', not only 
against their interests, but against their judgement. Their 
very existence miglit thus be Jeoparded without their con- 
sent, and their liberties sacrificed to private resentment, 
or popular prejudice. The power cannot, therefore, be 
safely deposited, except in the General Government ; and, 
if in the General Government, it ought to belong to Con- 
frress, where al! the States and all tlie people of the SLales 
1 |r ited ; and ^^hcre a iiiajoiliv of botli Houses 
,10 aullion/i' ;[uMi,Ti;,:ilk)ii, War, indtW, 
le^i foriii, =0 drL'atsl'ula cuJamlty ; iule.^iroys 
so im;iiiv iivi:s, wastes so inucli property, and introduces 
so much moral desolation ; that nothing but the strongest . 
slate of necessity can justify, or excuse it. In a repuh- 
bcan government, it should never be resorted to, except 
us a lasi expedient to vindicate its rights ; for miiiiniy 
power and military ambition have but too often fatally iri- 
umphed over the liberties of the people. 

§ 18G. The power to declare war, ifvested in Ihe Gen- 
eral Government, might have been vested in liie President, 
or ill the Senate, or in both, or in the House of Repre- 
sentatives alone. In monarchies, ilie power is ordinarily 
vested in liie Executive. But certainly, in a republic. 
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the chief magistrate ought not to be clotlied with a power 
so summary, and, at the same time, so full of dangers lo the 
public iQlerest and the public safety. It would be to com- 
mit the liberties, as well as the rights of the people, to the 
ambition, or resentment, or capiice, or rashness of a single 
mind. If the power were confided to the Senate, either 
alone, or in connection with the Executive, it might he 
more safe in its exercise, and the less liable to abuse. 
Still, fabwerer, in such a case, the people, who were to 
bear the burdens, and meet the sacrifices and suffetings 
of such a calamity, would hare no direct voice in the mat- 
ter. Yet the taxes and the loans, wKch would be required 
to carry on the war, must be voted by their Ilojirescnia- 
tives, or there would be an utter impossibility of urging it 
with success. If the Senate should be in favor of war, 
and the House of Representatives agaidst it, an immediate 
conflict would arise between them, and in the distraction 
of the public councils, nothing but disaster or ruio would 
follow me nation. On the contrary, if the House of Re]^- 
resentatives were called upon by the Constitution to jom 
in the declaration of war, harmony in the public coun- 
cils might fairly be presumed in carrying on all its opera- 
tions ; for it would be a war sustained by the authority of 
llie voice of the people, as well as of the Slates. This 
reasoning was decisive in confiding the power to Con- 
gress. 

§ 187. " Letters of marque and reprisal" are coromia- 
Mo^, granted to private persons and ships, lo make cap- 
tures ; and are usually eranied in limes of general war. 
The power to declare war would, oi useii, carry the inci- 
dental power to ^ant letters oi maraue and repnsal, and 
to make rules concermng caoiuros, m a general war. 
But such letters are also sometimes eranteu by nations, 
having no intention to enter into a general war, in order 
to redress a grievance to a private citizen, which iiie offend- 
ing nation rdiises to redress. In such a case, a comniis- 
sbn is sometimes granted to the injured individual, to make 
a reprisal upon the property of the subjects of that nation 
to the extent of his injury. It thus creates an imperfect 
state of hostilities, not necessarily including a general war- 
i 1 , Ti" 
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fare. Still, however, it is a dangerous experiment ; and 
the mare usual, and wise course is, to resoFt to negotia- 
tioDS ia such cases, and to wait until a favorable nioment 
occurs to press the claim. 

§ 188. If captures are to be made, as they aecessarily- 
mustbe, to give efficiency (oa declaration of wur, it follows, 
that the General Government ought to possess the power to 
make rules and regulations concerning them, tbereb/ to 
restrain personal violence, intemperate cupidi^, ,and de- 
gradjpg cruelty. 



CHAPTER XX. 

Pouer as to Army and J^faoy. 

§ 189. The next power of Congress is, " to raise and 
support armies ; but no appropriation of money to that 
use shall bo for a longer term than two years." The 
power to raise armies ivoulJ seem to he an indispensable 
incident to the power to declare war, if the latter is not 
to he a mere idle sound, or instrument of mischief. Un- 
der the Confederation, however, the two powers were 
separated ; Congress were authorized to declare war ; 
but they could not raise troops. They could only make 
requisitions upon the Slates to raise them. The experi- 
ence of the whole country, during the Revolutionary War, 
established, to the satisfaction of every statesman, 'the 
uticr inadequacy and impropriety of this system of re- 
qiiisiiioji. J 1 equally at war with economy, efficiency, 
and siLi(i[y. h gave birih to a compeuiion between ihe 
States, which created a kind of auction of men. In order 
to furnish the quotas required of them, they outbid each 
Other, till bounties grew to an enormous and insupportable 
size. On this account, many persons procrastinated their 
enlistment, or enlisted only for short periods. Hence, 
there were but slow and scanty levies of men in the most 
crilieal emergencies of our affairs; short enlistments St 
an unparalleled expense ; and continual fluctuations in the 
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troops, raiiious to tbeir discipline, and subjecling tlie pub- 
lic safety frequently to the perilous crisis of a disbanded 
army. Hence else arose those oppressive expedients for 
laising men, wliich were occasionally practised, and which 
nothing, but the enthusiasm of liberty, could have induced 
the people to endure. Tlie burden was also very une- 
qually distributed. The Stales near the seat of war, in- 
fluenced by motives of self-preservation, made efforts to 
furnish their quotas, which even exceeded their abilities ; 
while those at a distance were exceedingly remiss in their 
exertions. In short, the army was Irequently composed 
of three bodies of men ; first, raw lecmits ; secondly, 
|)ersons, who were just about completing their term of 
service ; and thirdly, of persons, who had served out half 
their term, and were quietly waiting for its determination. 
Under such circumstances, ilic wonder js not. that its 
military operations were 

successful ; but, that it was ever able lo make headway 
at all against an enemy, possessing a fine estabhshmeni, 
well appointed, well armed, well elodied, and well paid. 
The appointment, loo, by the Mates, of all regimental 
officers^ had a tendency to destroy all harmony and sub- 
orduuUon, so secessaiy to the success of nulitary hfe. 
The consequence was (as is well known) general ineffi- 
ciency, want of economy, mLschievous delays, and great 
inequality of burdens. This is, doubtless, the reason, 
why the power is expressly iiiven lo Langress. It in- 
sures promptitude and unity of nctioii, and, at l!ie same 
time, promotes economy and harmony ol operations. 
Nor is it in war only, that the power to raise armies may 
be usefully applied. It is important to suppress domestic 
rebellions and insurrections, and to prevent foreign ag- 
gressions and invasions. A nation, which is prepared for 
war in limes of peace, will, thereby, often escape the ne- 
cessity of engaging in war. Its rights will be respected, 
and its wrongs redressed. Imbecility and want of prep- 
aration invite aggression, and protract controversy. 

§ 190. Bui, inasmuch as the power to raise armies 
may be perverted in times of peace lo improper purposes, 
a restriction is imposed upon the grant of appropriations 
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hy Congress for the maiDteoance of diem. So diat, «t 
fiurtbest, eveiy two years, tbe proprie^ of retaiaing an ex- 
isting army must regularly come before the ReprescDta- 

lives of the people in Congress for consideration ; and if 
no appropriaiion is madf;, l)ie armj- is necessarilj- dis- 
banded. Thus, llie army may, at any lime wiihin mo 
years, be in effect dissolved, by a majority of Congress, 
without the consent of die President, by a simple refusal 
to grant supplies. In point of fact, Congress have hith- 
erto made the appropriaiioos annual, as they have a con- 
stitutioaal tigbt to do, if it is deemed expedient. Tbe 
power, tbecefore, is surrounded 1^ all reasonable reetrie- 
tions, as to its exercise ; and it has hilberto been used in 
a manner, which has conferred lastiag. benefits cat the 
country. 

§ 191. The nest power of Congress is, " lo provide, 
and maintain a navy." Tbis power has the same general 
object, as that to raise armies. But, in its own nature, 
it IS far more safe, and, for a maritime nation, quite as in- 
dispensable. No nation was ever depiived o! ita liber^ 
by its navy. The same cannot -be said of its army. 
And a commercial nation would be utterly without its due 
share of sovereigiity upod the ocean, its means of self- 
protection at home, and its power of efficirat actkm 
abroad, without the possession of a navy. Yet this 
power, until a comparatively recent pt^riod, foimd litrlo 
favor will) some of our statesmen of no mean celebrity. 
It was not until the brilliant achievements of our little 
navy, during the late war, (1812-1814,) had shed a 
glory, as well as a protection, over our national flag in 
every sea, that the country became alive to us vast uii- 
poriance and efficiency. At present, it enjoys an exten- 
sive pubUc favor, which, having been earnea uy me most 
gallant deeds, can scarcely fail of permaliently engrafting 
It into the scAld establishments of our national str^tb. 

§ 192. The next power of Congress is, "to make 
rules, for the government and regulation of the land and 
naval forces." Upon ilie propriuiy of ihis power, as an 
incident 10 the preceding, it is unnecessary to enlarge. 
It is equally beyond the roach of cavil and complaint. 
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CHAFTBR ZXI. 

Power over JViHHa. 

193. The next power of Congress is, " to provide 
for calling forth the militia to execute the laws of the 
Union, suppress insurrections, and repel invasions." 
This is a natural incident to the duly, devolved on ilie 
General Government, of superintending the common de- 
fence, and providing for ilie general welfare in matters 
confided to it by tlie Constitution. There is but one of 
two alternatives, nbich can be resorted to in cases of in- 
surrflctioas, invasions, or violent oppositions to the exe- 
cution of the laws ; either to employ regular troops, or 
to employ the militia In ordinary cases of riots and 
public disturbances, the magistracy of the country, with 
the assistance of the civil officers, and private individuals, 
may be sufficient to restore the public peace. But when 
force is contemplated by a discontented and lawless fac- 
tion, it is manifest, that it must be met, and overthrown 
by force. Among a free people, there is a strong objec- 
tioQ to the keeping up of a large standing army. But this 
will be indispensable, unless the power is delegated to 
comnund the serricea of the militia in such exieeiicies. 
The latter is, therefore, conferred on Congress, oecause 
it is the n)ost safe, and tlie least obnoxious to popular 
jealousy. The employment of iIk) iniliiia is economical, 
and will generally be found to be efficient, in suppressing 
sudden and transitory insurrections, and Invasions, and 
resistances of the laws. 

§ 194. It is observable, that the power given to Con- 
gress over the militia is not limited as to tlie time of ser- 
vice, or as to the place of operation. And it is obvious, 
that to be effective, the power could not safely be limited 
ID either respect ; for it is impossible to foresee either the 
nature, or extent, or place, or duradon, of the exigency, for 
which the militia might properly be called forUi. It must 
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be left, therefore, to the sound discretioD of CoDgreas^ 
acting with a wise regard to the public interests and tbe 
convenience of miliiary operations. If Congress had no 
aulhoritj' to marcli llie luilitia beyond the tcrriiurial bound- 
aries of a particular Siaic. cithur to execute tbe laws, or 
to suppress insurrections, or to repel invasions, the power 
over the militia might be perlectly nugatory for all the 
purposes of common safety, or common defence. Sup- 
pose there should be an invasion of Rhode Island by a 
public enemy, if ihe militia of the neighboring Slates 
could not be ordered into that btate for nuhiary duty, it is 
obvious, that the mihtia would bo utterly worthless for 
the general protection of the Union. Suppose a battle 
to be foue;lit on ilie confines of two Slates, and the militia 
to stop at ihc boundary, and thus to lose all the advanta- 
ges of mutual cooperation, and even of a victory almost 
achieved ? In times of insurrection or invasion, it cannot 
admit of a reasonable doubt, that it would be both natural 
and proper, tlut the militia of the neigbboiing States should 
be marched mto the sufiering State to rep^ the invadeFs, 
or to suppress the insui^ents. But it would rarely occur, 
if ever, that the militia of any one Slate would be required 
to march to a great distance (mm Un>ii- honu^?, or for u long 
period of service, since it uoiild bu at once tlic most in- 
convenient, as well as the most expensive force, which could 
be employed upon distant expeditions. And yet an occa- 
sion might occur, when even such a service might be 
indispensable to the public safety ; as it was in the late 
war with Great Britain, (1814,) when the mihtia of Ten- 
nessee and Kentucky were required to go to New Or- 
leans ; and there saved the country from the dreadful ca- 
lamity of having the mouth of the Mississippi in the hands 
of the enemy. 

§ 195. The next power of Congress is, " lo provide 
for organising, arming, and disciplining the militia, and 
for governing sucli part of them, as may be employed in 
the service of the United States ; reserving to the Slates, 
respectively, the appoinlmeni of the officers, and the au- 
thority of training ilie militia, according to die discipline 
prescribed by Congress." And here, again, we liave 
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anotiici' iiiblance of liic dislribuiioii of powers, between 
tiie Nnlional and Stale 0 overnments, over the same sub- 
ject matter. Unless ilicre is uniformity in the organiza- 
lion, arming, and disciplining of the militia, there can be 
little chance of any energy, or harmony of action, be- 
tween the corps of militia of different States, when c&lled 
into the public service. Uniformity can alone be pre- 
scribed by the General Oovemment ; and the power is 
accordin^y given to it. On the other hand, as a com- 
plete control of the militia by the General Government 
would deprive the Slates of their natural means of military 
defence, even upon the most urgent occasions, and would 
leave them absolutely dependent upon the General Gov- 
ernment, the power of the tatter is limited to a few cases ; 
and ilie former retain the appointment of all the officers, 
and also the authority to train the militia, according to the 
discipline prescribed by Congress. With these limita- 
tions, the authority of Congress would seem to be above 
bH reas<H]able objections. 

§ 196. Several questions, ofgreat practical importance, 
hne arisen under these clauses of the Constitution re- 
specting the power of the National Government over the 
miliiia, which deserve mention in this place. Congress 
are authorized " !o provide for calling fortli llie miliiia," in 
the particular exigencies above stated. And accordingly, 
by an act passed in 1795, under President Washington's 
odministration, authority was given to the President lo 
caB forth the miliiia in case any of those exigencies oc- 
curred. The delegation of this power to the President 
would seem indispensable, since the exigency might occur 
in the recess of Congress ; and by the Constitution, the 
President is not only Commander-in-Chief of the army 
and navy, and of the militia, when called into service, but 
he is also (as we shall see) bound to see the laws duly 
executed. But the question has arisen, whether the 
President has the sole and exclusive authority to judge 
and decide, whether the exigency has arisen, or not ; or, 
in other words, whether any subordinate officer of the 
militia, or any State magisU'ate, has a right to judge and 
decide for himself, whether the exigency has arisen, and 
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whether, when called upon, he is bound to obejr the ro- 

S|ui3itioDs of the President or not. This question was 
ormerlya matter of heated controversy, and at last came 
before the Supreme Court of the United States for de- 
cision, where it was finally settled, upon full deliberation, 
that, from the necessity of the case, the President is the 
exclusive judge of the exigency ; and that his decision wss 
conclusive. The reasoning, which led to this conclusion, 
cannot be repeated in this work ; but it deserves the at- 
tentive consideration of every statesman. . 

§ 197. Anotherquestion, of great practicalimportance, 
is, Who, in the personal ahsenoe of the Fcesideal, ia lo 
command the imlitia called forth in the service the 
National Government t Are the commanding officers of 
the militia of each State, so in service, to command their 
separate liuUc'liJuenls during his absence, or lias the 
President a riglit to delegate his authority to any su- 
perior military officer of the United Slates, or of the 
militia, to act as commander of the whole force during his 
absence This question was also formerly a matter of 
great controversy ; and perhaps is not now definitively 
settled. Practically, however, the National Government 
has constantly innsted upon the r^t of the President, m 
such cases, to appoint a person to act as his delegate in 
the command ; and most of the States of the Union have 
acquiescedin this decision, as indispensable to any effective 
militaiy operations. 



CHAPTER XXII. 
Seat of Govemment^ and other Ceded Places. 

§ 198. The next power of Congress is, " to exercise 
exclusive legislation, in al! cases whatsoever, over such 
District, not exceeding ten miles square, as may, by 
cession of particular States, and the acceptance of Con- 
gress, become the Seat of the Government of ilie 
United Slates ; and to exercise like authority over all 
places purchased by the consent of the Legislature of the 
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State, in which the same shaB be, for Ibe erection of fiHta, 
magazmes, nrseiiBls, doc^ards, and other needful build- 
ings." ■ 

§ 199. A DMiment's coDsidention will establish the 
impoiUnee and necessi^ of tlus power. Without it, tbe 
Tfational Govenmient would have no odequste nwun to 

enforce its autliority in the place, in which its public func- 
tionaries should be convened. The^ might be insulted, 
and their proceedings miglit be interrupted with impunity. 
And if the State should array itself in nostiHtfr to the pro- 
ceedings of the National Government, the latter might be 
fLiren to seek another asylum, or he compelled to an hu* 
miliating submission to the State auth(»nies. it oerer 
could be safe, to leave, in the possesion of um one State, 
the esclusive power to decide, whether the luDCtionBries 
of the National Govenimrat sbould hare the mna} or 
physical power to perform their duties. Nor let it bo 
thouglit, that (he evil is wholly imaginary. It actually 
occurred ,to the Continental Congress, at the very close 
of the Revolution, who wore compelled to quit Philadel- 
phia, and adjourn to Princeton, in order to escape from 
the violence of some insolent mutineers of the Contiaeutal 
aitny. 

§ 200. It is under this clause, that the cession of the 

S resent District of Cohunbia was made, by the States of 
fat7land and Virginia, to the Naticnol Govemtoent ; and 
the present seat of the N^iticnal Government was estab- 
lished at the city of Washington, in 1800. That con- 
venient spot was selected by the exalted patriot, nhose 
name it bears, for this very purpose. And who, that 
loves his country, does not desire, that it may for ever 
remain a monument of his wisdom, and the eternal capital 
of the republic ? 

§ 201. The other clause, as to cessions for forts, 
magazines, arsenals, dockyards, and other needfid build- 
ings, is dictated by a like policy. The public mmiey 
expended on such places, the paUic property deporited 
thra«, tbe military, and other dadea to be executed Ibete^ 
all reqinre, diat the aoweignqr (rf die United Staiea 
riiould have exchisive jtnisdicticHi and contitd over them. 
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It would be wholly improper, that such places, on which 
the security i>f ihe Union may materially depend, should 
be subjected lo the authority of any single member of it. 
In order to guard against any possible abuse, the consent 
of the State Legislature is necessary to divest its own 
territorial jurisdiction ; and, of course, that consent will 
never be given, unless tbe public good will be manifestly 
promoted by the cession. 

§ 303. A great varie^ of cessions have been made 
by the Slates under this power. And . generally there 
has been a reservation of the right to serve all Slate pro- 
cess, civil and criminal, upon persons found therein. 
This reservation iias not been ihougiit at ail inconsistent 
with the provision of the Consliiutiou ; for the State pro- 
cess, in this respect, becomes the process of the United 
States, and the general power of exclusive legislation 
remains with Congress. Thus, these places are not 
capable of being made a sanctuary for fugitives, to exempt 
them froiD acts done vrithin, and cogni^^able by, tbe States, 
to which the territoiy belonged ; and, at the same time, 
Congress is enabled to accomplish the great objects of 
the power, 

§ 203, The power of Congress lo exercise exclusive 
jurisdiction over these ceded places is conferred on that 
body, as the Legislature of the Union ; and cannot be ex- 
ercised in any other character. A law passed in pursu- 
ance oTit is the supreme law of the land, and binding on 
all the States, and cannot be defeated by them. The 
power to pass such a law carries with it all the mcidenta] 
powers to ffve it complete and effectual execution ; and 
such a law may be extended in its operation incidentally- 
throu^bout the United States, if Congress tbmk it neces- 
sary so to do. But if intended to have efficiency beyond 
the District, langtiage must be used in the act expressive 
of such an intenaon ; otherwise it will be deemed to be 
purely local. 

§ 204. It follows from this review of the clause, that 
the Slates cannot take cognizance of any acts done in the 
ceded places after the cession ; and, on the other hand, 
the inhabitants of those places cease to be inhabitants of 
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the State, and can no longer exercise aiir av'A or politi- 
cal rights under the laws of the State. But if there has 

hean no cession by ihe State, of a particular place, although 
ii has been constantly occiioiecl and used, iindfir nnrchasc. 
or otherwise, by the United States, for a lort. arsfinal. nr 
oiher constitutional purpose, the btaie jurisdiction still 
remains complete and peririci. 

§ 205. Upon a recent occasion, the nature and effect 
of the exclusive power of legislation, ihus zivea by the 
Constitution in these ceded places, came under ihe con- 
sideration of the Supreme Court, and was much discussed. 
It was argued, that all such legislation bv Oon<rress was 
purely local, like that exercised bv a temtorial Legisla- 
ture ; and was not to be deemed lesislaiion by Ooneress 
in the character of ihe LI fit II 

object of the argiiirifent «a 11 1 I I 1 

in or for such ceded place Id If 
or obligation, it not being a law oi die Jniied faiates. 
The reasoning of ihe Court affirmmg. thai such an act was 
a law of the United States, and that Congress, ui passins 
it, acted as the Legislature of the Union, can be best 
conveyed in their own lantruaae, and would be impaired 
by an abridgement, and tliercfore is omitted as mcompaii- 
ble with the design of the present work. 



CHAPTER XXni. 
General Poieer to make J^ecessary and Proper Laws. 

§ 206. The next power of Congress is, "to make all 
laws, which shall be necessary and proper for carrying 
into execution (he foregoing powers, and all other powers 
vested bj' this Constitution in the government of the 
United States, or in any department, or otBcer thereof." 

§ 207. This clause is merely declaratory of a irutli, 
which would have resulted by necessary implicaiion from 
the act of establishing a National Government, and invest- 
ing it with certain powers. If a power to do a thing is 
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given, it includes llio use of llic means, necessary and 
proper, to execute it. If it iucludes any sucll means, it 
includes all such rneaiia ; for none can, more correctly 
than others, he said exclusively to appertain lo the pow- 
er ; and the choice must depend upon circumstances, to 
be judged of by Congress, What is a power, but the 
ability or faculty of doing a thing ? What is the abllity 
to do a thing, but the power of employing the timuu 
necessary to its execution ? What is a legislative pow- 
er, but a power of making laws ? What are the means 
to execute a legislative power, but laws ? W^hat is the 
power, for instance, of laying and collecting tiixes, but a 
legislative power, or a power to make laws to lay and 
collect taxes ? What are the proper means of executing 
such a pow», but necessary and proper laws I In truth, 
the constitutionBl operation of the gOTemment would be 
precisely the same, if the clause were obliterated, as if it 
were repeated in every article. It would otherwise re- 
sult, that ihc power could never he exercised ; that is, 
the end would be required, and yet no means allowed. 
This would be a perfect absurdity. It would be-io create 
powers, and compel them to remain for ever in a torpid, 
dormant, and paralytic slate. It cannot, therefore, be 
denied, that tlie powers, given by the Constitution, imply 
the ordinary means of execution ; for, without the sub- 
stance of the power, the Constiiudon would be a dead let- 
ter. If it should be asked, why, then, was the clause 
inserted in the Consdtution ; the answer is, that it is pe- 
culiarly useful, in ordi^r to avoid any doubt, which inge- 
nuity I 1 It raise upon the siibjeci. There 
was al I 1 e Articles of Confederation, which 
restrained the authorjiy of Congress lo powers expressly 
granted ; and, therefore, it was highly expedient to make 
an explicit declaration, that that rule of interpretation, 
which had been the source of endless embarrassments 
under the Confederauon, should no longer prevail. The 
Continental Congress had been compelled, in numerous 
instances, to disr^ud that limitation, in order to escape 
from the most absiirdand distressing consequences. They 
bad been driven to the dai^erous experiment of violating 
the Coofederadon, in order to preserve it. 
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§ 208. The plain import or the present clause is, that 
Congress shall have all the incidental and inslruiuental 
powers, necessary and proper to carry into execution (he 
ottier express powers ; not merely such as are mdispensH* 
bly necessary in the strictest sense, (for then the word 
" proper" ought fo have been omiitetl,) but such also as 
are appropriate to the end reijiiired. Indeed, it would 
otherwise be difficult to give any rational interprelaiion 
to the clause ; for it can scarcely be affirmed, that one 
means only exists to carry into effect any of the given 
powers ; and if more than one should exist, then neither 
could be adopted, because neither could be shown to be 
indispensably necessary. The clause, in its just sense, 
then, does not enlarge any other power, specifically front- 
ed ; nor is it the grant m any new power. It a merely 
a declaration, to remove all uncertain^, that ereiy power 
is to be so interpreted, as to include suitable means to 
carry it into execution. The very controversies, which 
have since arisen, and the efforts, which have since been 
made, to narrow down tlie just interpretation of the clause, 
demonstrate its wisdom and propriety. The practice of 
the government, loo, has been in conformity to ibis view 
of the matter. There is scarcely a law of Congress, which 
does not include iheeserciseofimplied powers and means. 
This might be illustrated by abundant examples. Under 
the power " to establish post offices and post roads," Con- 
gress have proceeded to make contracts for Ibe carri^ 
of the mail, have punished offences against the establish- 
ment, and have made an infinite variety of subordinate 
provisions, not one of which is found expressly authorized 
in the Constitution. A still more striking case of implied 
power is, that the United States, as a government, have 
no express authority given to make any contracts ; and yet 
it is plain, that the government could not go on for an 
hour without this implied power. 

§ 209. There are many other cases, in which Con- 
gress have acted upon implied powers, some of which 
have given rise to much political discussion, and contro- 
versy ; but it is not within the design of this woric to ex- 
amine those cases, or to express any opinion respecting 
13 XIII. 
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them. It is proper, however, (hat the reader should be 
apprized, tbat among them, are the questions respeciing the 
power ot Congress to establish a national bank ; to make 
natiobal roads, canals, and other internal national improve- 
ments ; to purchase cessions of foreign territory, (such, 
for esample, as Louisiana and Florida ;) to lay embar- 
goes, without any Gxed limitation of tlie time of tlieir du- 
ration ; ;|[k1 to prohibit intercourse or commerce with a for- 
eign nation for an unlicnited period. 

§ 210. And here terminates the eighth section of the 
Constitution professing to enumerate the powers of Con- 
gress. But there are other clauses, delegating express 
powers, which, though detached from their natural con- 
nection in that instrument, should be here brought under 
leriew, in order to complete the enumeration. 



CHAPTER XXIV. 

Punishment of Treason. — Stale Records. 

§ 311. The third clause of the third article contains 
a constitutional definition of the crime of treason, (which 
will be reserved for a separate examination,) and then pro- 
ceeds, in the same section, to provide,—" The Congress 
shall have power to declare the punishment of treason. 
But no attainder of treason shall work corruption of blood, 
or foHeiiiire, except during the life of the person attaint- 
ed." Tlni iiniii^limnnt of treason by the common law, par- 
takes, ill a high degree, of those savage and malignant 
refinements in cruelty, which in former ages were the ordi- 
nary penalties attached to state ofiences. The odender 
is to be drawn to the gallows on a hurdle ; hanged by the 
neck, and cut down alive ; his entrails taken out, and burn- 
ed, while he is yet alive ; his head cut off ; and his body 
quartered. Congress are intrusted with ihn pinver to fix 
the punishment, and have, with giciit witdoni and human- 
ity, abolished these horrible accompaniments, and confin- 
ed the punishment simply to death by hanging. The 
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power lo punish treason is exclusive in Congress ; and 
the trial for the offence, as well as the award of the pun- 
ishment, belongs, also, exclusively lo the National tribu- 
nals, and cannot be exercised by any State tribunals. 

§ 212, The other clause may require some explana- 
tion, to those, who are not bred lo the profession of the 
law. By the common law, one of the regular incidents 
to an attainder for treason, (that is, to a conviction and 
judgement in court against the offender,) is, that he forfeits 
all his estate, real and personal. His blood is also cor- 
rupted, that is, it loses all inheritable qualities, so that he 
can neither inherit any real estate himself, from any ances- 
tor or relation by blood, nor can hts beirs inherit any real 
estate from him, or through him, from any ancestor or re- 
lation by blood. So that, if the father should commit trea- 
son, and be attainted of it in the life time of the grand- 
father, and the latter should then die, the grandson could 
not inherit any real estate from the grandfather, although 
both were perfectly innocent of the offence ; for the 
father could communicate no inheritable blood to the 
grandson. Thus, innocent persons are made the victims 
of the misdeeds of their ancestors ; and are punished, 
ereo to the remotest generadons, by incapacities derived 
through them. The Constitution has abolished this cor- 
ruption of blood, and general forfeiture ; and confined the 
punishment exclusively lo the ofTcmlers ; thus adopting a 
rule, founded in sound policy, and as humane, as it is just. 

§213. The first sectionof the fourth article declares, 
" Full faith and credit shall be given in each State to the 
public acts, records, and judicial proceedings of every 
.other State. And the Cojigress may, by general laws, 
prescribe the manner, in which such acts, records, and 
proceedings shall be proved, ;iud the effect thereof." 

§214. It is well kiiowii, that llie ants, records, and 
judicial procccdiniTS of foreiirn nations are not judicially 
taken nonce of liy our courts : that is. their ^enuEiieness, 
validity, and authority are not admiited as of course bv 
our courts, as is the case wi(h the acts, records, and 
judicial proceedings of the Legislature and judicial in- 
bunals of the Slate : but they must be proved, like giher 
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fads, whenever they arc brought into controversy in any 
suit. The nature and modes of such proof are different 
in different countries ; and being wholly governed by the 
muiiLcipal law of each particular nation, must preaeat 
many embarrassing questions. Independeot of the proof, 
another not less serious difficulty is, as to the effect to be 
given to such acts, records, and proceedings, after tbe7 
xre duly authenticated. For example, what efiect is to 
be given to the judgement of a court in one country, when 
it is sought to be enforced in another country Is it to be 
held conclusive upon the parties, without further inc|uiry ? 
Or, is it to jji; trciinul lil^i; common suits, and its justice 
and equity to be o|ieti tu new proofs and new litigation ? 
These are very serious (jtieslions, upon which different na- 
tions hold very different doctrines. Even in the American 
Colonies, before the Revolution, no imiform rules were 
adopted, in regard to judgements in other colonies. In 
some, they were held conclusive ; in others, not. Some 
foreign nations hold the judgements of foreign courts be^ 
tween the parties, as of no validity or force c»it of the ter- 
ritory, where the judgements are pronounced ; others hold 
sueh judgements to be oa\y prima Jacie or presumptively 
valid and just, but open (o be controverted and over- 
thrown by any new proofs ; and others, again, hold such 
judgements, either absolutely, or under certain limitations 
and restrictions, to be binding and conclusive between the 
parties and their heirs and other representatives. Now, 
domestic judgements, that is, judgements rendered in the 
same State, are uniformly held, in all the tribunals of that 
State, to be conclusive between the parties and their heirs 
and representatives, so that they cannot be controverted, 
or their validity impeached, or new proofs offered to over- 
iruow liiein in tiiu orriinary administration of justice. 

§ sia. n e mav readily perceive, upon a slight cxam- 
uiation. now inronvciiiient it would be, to hold all the 
uiuEcuicuis rcntiereu intone State to be controverted 
anew in iinv otncr ntate. Suppose a judgement in one 
i^iLuie. aiier ii inai. imii verdict by a jury, upon a contract, 
or lor a trespass, m the place where all the witnesses 
Lved ; aijd. aiterwards, the defendant sliould remove into 
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anotber State, and some of the material witnesses should 
die, or remove, so that their testimoi^ could not be had ; 

if the defendant were then called upon to satisfy ihe judge- 
ment in' a new suit, and lie might coiilrovort anew all [lie 
facts, there coukl be no certainly of anv just reiiiess to tlie 
plaintiff'. The Constitution, t'liereforc, has widely sup- 
pressed this source of heart-burning and mischief between 
the inhabitants of different States, by declaring, that /ttU 
faith and credit shall be given to the acts, records, and 
judicial proceedings of every other Slate ; and by author- 
izing Congress to prescribe ihe mode of authentication, 
and the effect of such authentication, when duly made. 
Congress have accordingly declared the mode, in which 
the records and judgements of the respective Slates shall 
be aothenticated, and have further declared, that, when so 
authenticated, they shall have the same force and credit, 
and, of course, the same effect, in every other State, diat 
they have in the State, where the records and judgements 
were origttwlly made and rendered. 



CHAPTER XXV. 

.3dmUsion of JVew States. — Government of Ternlorits. 

§ 216. The first clause of the fourth article declares, 
" New States may be admitted by the Congress into this 
Union. But no new Slate shall he formed or erected 
within iba jorisdictioD tk any other -State ; nor any State 
be formed the junction m two or more States, or parts 
of States, without the consent of the Le^slatures of the 
Stales concerned, as well as of the Congress." It was 
early foreseen, from the extent of the territory of some 
Slates, that a division ihereof into several States might be- 
come important and convenient to the inhabitants tliereof, 
as well as add to the security of the Union, And it was 
also obvious, that new States would spring up in the then 
vacant western territory, which had been ceded to the 
Union, and that such new States could not long be re- 
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lained in a stale of dependence upon tlie National Gor- 
ernment. It was indispensable, therefore, to make aome 
suitable provisions for both these emergencies. On the 
[one hand, the integrity of any of the States ought not to 
j be severed without their own consent ; for their sove- 
'reignly would, otherwise, be at the mere will of Congress. 
On tlte other band, it was equally clear, that no State 
oi^ht to be admitted into the Union without the conseut 
of CoDgress ; for, otherwise, the balance, equali^r, and 
harmony of the existing States might be destroyed. Both 
of these objects are, therefore, united in the present clause. 
To adidit n new Stale into the Union, the consent of Con- 
gress is ncce=Mry ; to fonii a new State within the boun- 
diiries of an old one, the consent of the latter is also ne- 
cessary. Under this clause, besides Vermont, tliree Dew 
Slates formed within the boundaries of the old Slates, 
viz., Kentucky, Tennessee, and Maine ; and nine others, 
viz., Ohio, Indiana, Illinois, Mississippi, Alabama, Louis- 
iana, Missouri, Arkansas, and Michigan, formed within 
ifae terntories ceded to the United States, have been al- 
ready admitted into the Union. Thns far, indeed, the 
power has been most propitious to the general welfare of 
the Union, and has realized the patriotic anticipation, that 
the parents would exult in the glory and prosperity (tf 
their children. 

§ 217. The second clause of the same section is, 
" The Congress shall have power to dispose of, and 
make ail needful rules and regulations respecting the ter- 
ritoiT, or other property, belonging to the United States. 
And nothing in this Constitution shall be bo construed, 
as to prejudice any claims of the United States, or of any 
particular State." As the General Government possess- 
es the right to acquire territory by cession and conquest, it 
would seem to follow, as a iiainral incident, that it should 
possess the power to govern and iirolcct, what it had ac- 
quired. At the time of the adoption of the Constitution, 
it had acquired the vast region included in the Northwest- 
ern Territory ; and its acquisitions ha^ since great- 
ly enlarged by the purchase of Louisiana and Florida, 
The tw9 latter Territories, (Louisiana and Florida,) sub- 
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ject to the treaty stipulations, under wlucfa tbejr were ac- 
quired, are of course ucder the geDCral r^ulatiotf of 

Congress, so far as the power has not been orniay not be 
parted with by erecting them into Slates. The Northwest- 
ern Territory has been peopled under the adniir;ibl(i Oidi- 
natice of the Continental Congress of the l^tli of July, 
1787, which we owe to the wise forecast and political wis- 
dom of a man, whom New England cbd never fail to rev- 
'erence.* 

§ 218. The main provisions of Ibis Ordinance, which 
consdtiite the basis of the Constitutions and Govem- 
ments of all the States and Tenitoiies organized within 
the ]Vortbwest«n Territory, deserve here to be stated, as 

the ordmance is equally remarkable for the beauty and 

exactness of its text, and for its masterly display of the 
fundamental principles of civil and religious and politi- 
cal liberty. It begins, by providing a sclieme for the 
descent and distribution of estates equally among all the 
children, and their representatives, or other relatives of 
the deceased in equal degree, making no distinction be- 
tween the whole and the half blood ; and for the mode of 
disposing of real estate by will, and by conveyances. It 
then proceeds to provide for the organization of the ter- 
ritorial governments, according to their progress in pop- 
ulation, confiding the whole power to a Governor and 
Judges, in the first instance, subject to the control of Con- 
gress. As soon as the Territory contains five thousand 
inhabitants, it provides for the establishment of a general 
Legislature, to consist of three branches, a Governor, a 
Legislative Council, and a House of Kepresentatifes ; 
with a power to the L^islature to appomt a del^ate to 
Congress. It tlien proceeds to state certain fundamental 
articles of compact between the original Slates, and ibe 

Ldterable, unless by common consent. The first provides 
for the freedom of religious opinion and worship. The 
second provides for the right to the writ of habeas cor- 
pus ; for the trial by juiy ; for a proportionate represent 
•lioD io the Legislature ; for judicial proceedings accord* 
*Tbe Ute Hon. Nalhu Dans, of Bevsrij, Mauaabii*lti. 
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iiij|lo the coarse of tbeGommOD law ; for capital offences 
being bailable ; ibr fines beiog moderate, and punishments 
not being cruel or unusual ; for no man's being deprived 
of his liberty or property, but by tlie judgement of his 
peers, or the law of the land ; for full compensation for 
property taken, or services demanded, for the public exi- 
gencies ; "and, for the just preservation of rights and 

Iiroperty, that no law ought ever to be made, or have 
ijree in the said Territory, that shall, in any manner 
whatever, interfere with, or affect private contracts or 
engagements, bona jide, and without fraud, previously 
formed." The third provides for the encouragement 
of religion, and education, and schools, and for good 
faith and due respect for the rights and property of the 
Indians. The fourth provides, that the Territory, and 
States formed therein, siiall for ever remain a part of the 
Confederacy, subject to the consiituiional authority of 
Congress ; that the inhabitants shall be hable to be taxed 
proponiooately for the puUic expenses ; that the L^psla- 
turea in the Territory shall never interfere with the prima- 
disposal of the soil by Congress, nor with their regula- 
tions for securing the title to the soil to purchasers ; that 
no lax slmll be imposed on lands, the properly of the 
United States ; and non-resident proprietors shall not be 
taxed more than residents ; that the navigable waters 
leading into the Mississippi and St. Lawrence, and the 
carrying places between tlie same, shall be common iu^f 
ways, and for ever free. The fiftli provides, that there 
shall be formed in the Territory not less than three, aot 
more than five States, with certain boundaries ; and when- 
ever any of the said States shall contain sixty thousand 
free inhabitants, such State shall (and may not before} he 
admitted, by its delegates, into Congress, on an equal fool- 
ing with the original States in all respects wiiatevcr, and 
shall be at liberty to form a permanent Constitution and 
State government, provided it shall be repubEcan, and in 
conformity to these articles of compact. Tlie sixth and 
last provides, that there shall be neither slavery nor in- 
voluntary servitude in the said Territory, otherwise than 
in the punishment of crimes ; but fugitives from other 
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States, owing service therein, may be reclaimed. Such 
b a brief outline of this most important ordiiiance, the 
effects of which upon the destinies of the countrj' have 
already been abundantly demonstrated in the Territory, by 
an almost unexampled prosperity and rapidity of popula- 
tion, by the formation of republican governments, and by 
an enlightened system of jurisprudence. Already five 
Stales, composing a part of that Territory, have been ad- 
mitted into [he Union ; and others are fast advancing to- 
wards tlie same grade of political dignity. 

§ 219. The proviso, reserving the claims of the Union, 
as well aa of the several States, was adopted Irom Bfaun- 
dant caution, to t|uiet public jeatousies upon the adbject 
of the contested tides, which were then asserted by some 
of the States to some parts of the Western Territory, 
Happily, these sources of alarm and irritation have long 
since been dried up. 

§ 220. And here is closed our Review of the express 
powers conferred upon Congress. There are other inci- 
dental and implied powers, resulting from other provisions 
of the Constitution, which will naturally present them- 
selves to the mind in our future examination of those 
provisions. At present, it suffice lo say, that, with 
reference to due energy in the General Govmuneot, to 
due protection of the national interests, and lo due secu- 
rity to the Union, fewer powers could scarcely have been 
grauiod, without jeoparding the existence of the whole 
system. Without the power to lay and collect taxes, lo 
provide for [lie common defence, and promote the gen- 
eral welfare, the whole system would have been vain and 
ilKijory. Without the power to borrow money upon sud- 
den or unexpected emergencies, the National Government 
might have been embarrassed, and sometimes have been 
incapable of performing its own proper functions and du- 
ties. Without the power to declare war and raise armies, 
and provide a navy, the whole country would have been 
placed at the mercy of foreign nations, or of invading foes, 
will) should trample upon our rights and liberties. With- 
out the power exclusively to regulate commerce, the inter- 
course between die States would have been liable to con- 
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sttDt jealonuMt rivalries, and dissensions ; and the inter 
coarse with foieigD nations would have been ]iable to 
laigcbierous interruptions, from secret hostilities, or open 
reialiatory restrictions. The other powers are principally 
auxiliary to these ; and are dictated by an enlightened pol- 
icj", a devotion lo justice, and a regard to the permanence 
ol the Union. The wish of every patriot must be, that 
the system thus formed may be perpetual, and that the 
powers thus conferred may be constantly used for the 
purposes, for which they were origbally given, for the 

firomotion of tbe true interests of all the States, and not 
or the gratification of partr spirit, or the a^randizement 
of rulers at the expense of the people. 



CHAPTER XXVI. 

Prohibitions on the United Stales. 

§ 221. We nest come to the consideration of tbe pro- 
hibitions and limitations upon the powers of CoDgress, 
which are cmtiuned m Uie ninth section the first arti- 
cle, passii^; by such, as have been alreadj incidmtallj 
discussed. 

§ 222. The first clause is, " The migration or im- 
portation of such persons, as any of the ytaloa now ex- 
isting shall think proper to admit, shall not be prohibited 
by the Congress, prior to the year eighteen hundred and 
eight. But a tax or duty may be imposed upon such 
importation, not exceeding ten dollars for each person." 

§ 223. Tlus clause, as is manifest from its language, 
was designed solely to reserve to the Souliiern ytates, 
foraUmited period, the right to import slaves, it is to 
the honor of America, that she should h:ive set the fust 
example of interdicting and idiolishiug die slave trade, in 
modern times. It is well known, that it constituted a 
grievance, of whicli some of the Colonies compiaioed, 
before the Revolution, thai the introduction of slaves was 
encouraged by the parent country, and that the prohibi- 
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tory iaws, passed by the Colonies, were negatived by the 
CrowD. ll was, doubtless, desirable, that the importation 
of slaves should have been at once inierdicted through- 
out the Union. But it was indispensable to yield some- 
thing to the prejudices, the wishes, and the supposed in- 
[orcsls of tlie Soutli. And it ought to he considered as 
a great poini gained, in favor of humanity, that a period 
of twenty years should enable Congress to terminate, ia 
America, (as Congress in fact liave terminated the Afri- 
can slave trade,) a traffic, which has so long and so loud- 
ly upbraided the morals and justice of modem nations- 
§ 224. The next clause is, " The privilego of tha 
writ of habeas corpus shall not he suspended, unless 
n^en, in eases of rebellion or invasion, tha public safety 
may require it." In order to understand the exact mean- 
ing of the terms here used, recourse must be bad to the 
common law. The wnt of habeas eorpw, here spoken 
of, is a writ known to the common law, and used in all 
cases of confinement, or imprisonment of any party, ui 

commands the person, who detauis the parly, to produce 
bis body, with the day and cause of his detention, before 
tbe Court or Judge, who issues the writ, to do, submit 
to, and receire, whatever the Court or Judge shall duect 
at the bearing. It is hence called the writ of habeas cor- 
pus ad subjiciendum, from the effective words of the writ, 
(wlien it was i.s^ucrl, as it originally was, in the Latin 
language) that you (the [larsou, detaining the party,) liave 
the body {habeas corpus) to submit {ad subjiciendum] to 
the order of the Court or Judge. And if the cause of de- 
tention is found to be insufficient, or illegal, the party is 
immediately set at liberty by the order of the Court or 
Judge. It is justly, therefore, esteemed the great bul- 
wark of personal liberty, and is grantable, as a matter of 
ri^t, to the party imprisoned. But as it bad often, for 
frirolous reasons of slate, been suspended or denied in the 
parent country, to the grievous oppression of the subject, 
It is made a matter of constitutional right in all cases, ex- 
cept when the public safety may, in cases of rebellion or 
invasion, require il- The exception is reasonable, since 
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cases of great iirgecicy may arise, in which the suspeo- 
sioii may be indispensable for the preservation of the lib- 
erties of the country against traitors and rebels. 

§225. The next dause is, " No bill of attainder, or 
■f ^NM( law, shall be passed." A bill of attainder, 
in Its technical sense, is an act passed by the legislature, 
convicting a person of some crime, for which it infltcts 



If it inflicts a milder pimishmrait, it is usually called a bill 
of pains and penalties. Such acts are in the highest de- 
gree objectionable, and tyrannical, since they deprive ihe 
parly of any regular trial by jury, and deprive him of 
his life, liberty, and property, without any legal proof of 
his guilt. In a republican government, such a proceed- 
ing is utterly inconsistent w'i\h first principles. It would 
be despotism in its worst form, by arming a popular Le- 
gislature with the power to destroy, at its Will, the most 
virtuous and valuable citizens of the state. 

§ 226. To the same class, belong ex post facto lan s, 
that is, (ifl a literal interpretation of the phrase,) laws 
made after the act is done. In a general sense, all ret 
respective laws are tx post facto ; but the phrase is here 
used to designate laws to punish, as public offences, acts, 
which, at the time when they were done, were lawful, or 
were not public crimes, or, if crimes, which were not lia- 
ble to so severe a punistunent. It re^uhes no reasoni^ 
to estij)lish the wisdom of a prohibition, which puts a 
fixed restnunt upon such harsh legislation. In truth, the 
existence of such a power in a legislature is utterly in- 
compatible with all just notions of the true ends and 
objects of a republican government. 

§227. The nest clause (not already commented on) 
is, "No money shall be drawn from (he treasury, but in 
consequence of appropriations made by law. And a 
regular statement and account of the receipts And expen- 
ditures of all public money shall be published from time 
to time." The object of this clause is, to secure regu- 
larity, punctually, dddity, and responsibility, in the keep- 
ing ana disbursemeDt ol.die public money. No money 
can be drawn from the treasury by any officer, unless 
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under apjffopriatioDs made by some act of Congress. As 
all fhe taxes raised from the people, as well as the rev- 
enues arising from other sources, are to be applied to the 

discharge of tiie expenses, and debts, and other etigage- 

gress should [lobscss the power lo decide, hou and when 
any money should be applied for these purposes. If it 
were otherwise, the Executive would possess an unbound- 
ed power over the public purse of the nation ; and might 
apply all its monied resources at his pleasure. The pow- 
er to control and direct the appropriations, consiilutss a 
most useful and aalutaty check upon profusion and ex- 
travagance, as well as upon corrupt mfiuence and public 
peculation. In arbitrary governments, the prince lev- 
ies what money he pleases from his subjects, disposes of 
it, as he thinks proper, and is beyond responsibility or 
reproof. It is wise, in a repiibhc, to interpose every 
restraint, by which the public treasure, the common fund 
of- all, should be apphed, with unshrinking honesty, to 
such objects, as legitimately belong to the common de- 
fence, and the general welfare. Congress is made the 
guardian of this treasure ; and, to make their responsibihty 
complete and perfect, a regular account of the receipts 
and expenditiues is required to be published, that the 
people may know, what money is expended, for what 
purposes, and by what authority. 

§ 223. Tiie next clause is, "No lillc of nobihty 
shall bo granted by ilie United States ; and no jierson, 
holding any office of profit or trust under ihcm, shall, 
without the consent of the Congress, accept of any pres- 
ent, emolument, office, or title, of any kind wliatever, 
from any king, prince, or foreign state." A perfect 
equality of rights, privileges, and rank, being contemplated 
by the Constitution among all citizens, there is a manifest 
propriety in prohibiting Congress from creating any tides 
of nobihty. The other prohihiiion, as to presents, emolu- 
ments, offices, and tides from foreign governments, besides 
aiding the same general object, subserves a more important 
policy, founded on die just jealousy of foreign corruption 
and undue influence exerted upon our national officers. It 
13 ^1"- 
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seeks to destroy, in their origin, all the blandishments from 
foreigo favors, and foreign thle?, and all die temptations 
to a departure from official duly by receivijig foriiign re-' 
wards and emolumenls. No oiEcer of the United Slates 
can without giult wear honors borrowed from foreign sor- 
erdgos, ot touch for personal profit any foreign tceasore. 



CHAPTER XZVIL 

Prohibitions on the States. 

§229, Such are the prohibitions upon the govern- 
ment of the United States. And we next proceed to 
the prohibitions upon ihe States, wMch are not less 
important in themselres, or less necessary to the securi^ 
of the Union. They are contained in me tenth section 
of the first article. 

§ 230. The first clause is, " No Stale shall enter into 
any treaty, alliance, or confederation ; grant letters of 
marque or reprisal ; coin money ; emit bills of credit ; 
make any thing but gold or silver coin a tender in .payment 
of debts : pass any bill of attamder. » post facto law, or 
law irapairms the obligation of contracts ; op grant any 
title ol nobihiy. ' 

§ ^31. Xhe prohibiiion agamsi a State's entering into 
any treaty, alliance, or confederation, is indispensable to 
the preservation of ihe rights and powers of the National 
Government. A State might otherwise enter into engage- i 
menls with foreign governments, utterly subversive of 
the policy of the National Government, or injurious to the 
rights and interests of the other States. One State might 
enter into a treaty or alliance with France, and another 
with England, and another with S[)iiin, and another with 
Russia, — each iu its general objects inconsistent with the 
other ; and thus, the seeds of discord might be spread | 
over the whole Union. i 

§333. The prohibition to "grant letters of marque , 
and reprisal" stands on the same ground. This power 
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would hazard the peace of the Union by subjecting it to 
the passions, reseiitmenis, or policy of a siugle Slate. 
If any Slate migiit issue letters of marqiie nr reprisal at 
its own mere pleasure, it might at once involve t!ie whole 
Union in a public war ; or bring on retaliatory measures 
by the foreign government, which might cripple the 
commerce, or destroy tlie vital interests of other States. 
The prohibition is, therefore, essential to the public 
safety, 

§ 233. The prohibition to " com money" is necessaiy 
to our domestic interests. The existence of the power 
ia the States would defeat the salutary objects intended, 
by confiding the like power lo the National Govetqment. 

It would have a tendency to introduce a base and varia- 
ble currency, perpetually liable to frauds, and embarrass- 
ing to the commercial intercourse of the States, 

§ 234. The prohibition to " emit bills of credit."— 
BiUs of credit are a well-known denomination of paper 
money, issued by the Colonies before the Revolution, 
and afterwards by the Slates, in a most profuse decree. 
These bills of credit had no adequate funds appropriated 
to redeem them ; and though on their face they were 
often declared payable in gold and silver, they were in 
fact never so paid. The consequence was, that they 
became the common currency of the country, in a con- 
stantly depreciating slate, ruinous to the commerce and 
credit, and disgraceful to llie good faiili of the country. 
The evils of the system were of a most aggravated nature, 
and could not be cured, except by an entire proiiibition 
of any future issues of paper money. And, indeed, the 
prohibition to coia money would be utterly nugatory, if 
the Slates might still issue a paper currency for the same 

§ 235. But the mquiry here naturally occurs ; What is 
the true meaning of the phrase " bills of credit ' in the 
Constitution In its enlarged, and perhaps in us literal 
sense, it may comprehend any insirumenl, by which a 
Slate eneages to pay money at a iuUire day, (and, of 
course, for which it obtanis a present credit ;) and thus it 
would mclude a certificate given for money borrowed. 
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But the language of the Constitution itself, and the mis- 
chief to be prevented, which we know from the history 
of our country, equally limit the interpretation of the 
terras. The word "emit" is never employed in de- 
scribing those contracts, by which a State binds itself to 
pay money at a future day for services actually received, 
or for money borrowed for present use. Nor are instru- 
ments, executed for sach purposes, in common language 
denominated *' bills of credit." To emit bills of credit, 
conveys to the mind the idea of issuing paper, intend- 
ed to circulate through the community for ordinary pur- 
poses, as money, wliich paper is redeemable at a future 
day. . This is the seuse, in which the terms of the Con- 
stitution have been generally understood. The phrase 
(as we have seen) was well known, and generally used lo 
indicate the paper currency, issued by the States during 
their colonial dependence. During the war of our Revo- 
lution, the paper currency issued by Congress was coa- 
atantly denominated, in the acts of that body, bills of 
credit ; and the like appellation was applied to similar 
currency issued by the States. The phrasp had thus 
acquired a determinate and appropriate meaning. At the 
time ot [he adoption of tlie Constitution, bills of credit 
were univcrsallv Linderslooti to signify a paper medium 
intended to circulate between mdividuals, and between 
government and mdividuals, for the ordinary purposes of 
society, touch a medium has always been liable to con- 
siderable fluctuation. Its value is continually clianging ; 
and these changes, often great and sudden, expose indi- 
viduals to immense losses, are the soiuves of ruinous 
speculations, and destroy all proper confidence between 
man and man. In no country, more than our own, had 
these truths been felt in all their force. In none, had 
more intense suffenn^, or more wide -spreading niin 
accompanied the system. It was, therefore, the object 
of the prohibition to cut up the whole mischief by the 
roots, because it had been deeply felt throughout all the 
States, and had deeply affected the prosperity of all. 
The object of the pcohibition was not to prohibit the 
thing, when it bore a particular name ; but to prohibit the 



Digitized by GoOgle 



FKOHIBITlom Olf THE ITATBI. 149 



thing, whatever form or name it might assume. If ths 
words are not merely empty sounds, the prohibition must 
comprehend the emission of any paper medium by a State 
goverament for the purposes of commtKi circulatitm. It 
would be preposterous to suppose, that the ConstitulioD 
meant solemnly to proiiibit an issue under one denomina- 
tion, leaving the power complete to issue the same thing 
under another. It can never be seriously contended, that 
tlie Constitution means to prohibit names, and not things ; 
to deal with shadows, and to leave substances. What 
would be the consequence of such a construction ? That 
a very important act, big wilh great and ruinous mischief, 
and on that account forbidden by words the most appro- 
priate for its description, might yet be performed by die 
substitution of a name. That the Constitution, even in one 
of its vital provisions, might be open^ evaded by giving 
a new name to an old ihuig. Call tne thing a bill of credit, 
and It IS prohibited. Call the same thmg a certificate, 
and it is constitutional. 

Q sou. 'jonuected wjih this, is the prohibition, No 
11 k 1 b Id and silver coin a 

d t i T) J ory of the Slate 

laws on this subject, while we were Colonies, as well as 
durina ihe Revolucton. and afterwards before the adoption 
of the Oonsutuiion, is siarding at once to our morals, to 
our patriotism, and to our sense of justice. lu the inter- 
mediate penod between the commencement of the Revo- 
lutionary War. and the adoption of the Constitution, the 
system had attamed its most appalling character. Not 
only was paper money declared to be a tender in payment 
of debts ; but other laws, having die same general object, 
and interfering with private debts, under the name of 
appraisement laws, instalment laws, and suspension laws, 
thickened upon the statute book of many States in the 
Union, until all public confidence was lost, and all private 
credit and morals were prostrated. The details of the 
evils, resulting from this source, can scarcely be compre- 
hended in our day. But ihcy were so enormous, that 
the whole couniry seemed involved in a general^ bank- 
ruptcy ; and fraud and chicanery obtained an undisputed 



Digitized by GoOglC 



ISO ooiriTiTUTion or tbe itkitbd states. 



nusteiy. Mothing but an obsdnte pn^ilulkm, like that 
contained in ibe Constitntioa, could arrest the orerwbdm- 
ing flood ; and it was according bailed with ibe most 
sincere joy by all good citizens. It has given us that 
lieaiihy and sound currency, aad diat solid private credit, 
whicli constitute the true foundation of our prospering 
industry, and enterprise. 

§ 237. The prohibition, to " pass any bill of attainder, 
ex post facto law, or law impairing l!ie obligation of con- 
tracts," requires scarcely any vindication or explanation, 
beyond what has been already given. Tbe power to 
pass hills of attainder, and exjUat facto laws, (toe nature 
of winch has been already suScientiy explained,) is quite 
as unfit to be intrusted to tbe States, as to the General 
Government. It was exercised by the States during tbe 
Revolutionary War, in thu shapu of tionfiscaiioii laws, 
to an extent, wliich, upon cool reflection, every sincere 
patriot must regret. Laws "impairing the obligation of 
contracts" are still more objectionable. They interfere 
with, and disturb, and destroy, private rights, solemnly 
secured by the plighted faith of the parlies. They bring 
on the same ruinous effects, as paper tender laws, instal- 
ment laws, and appraisement laws, which are but varieties 
of the aame general noxious policy. And they have been 
truly described, as contrary to the first principles of the 
social compact and to every principle of sound legislation. 

§ 233. Although the language of this clause, law im- 
pairing the obligation of contracts," would seem, at first 
view, to be free from any real ambiguity ; yet there is 
not perhaps a single clause of the ConsUtution, which 
has given rise to more acute and vehement controversy. 
What is a contract What is the obligation of a con- 
tract ? What is impairing a contract ? To what classes 
of laws does the prohibition apply ? To what extent does 
il reach, so as to control prospective iegislalion on the 
subject of contracts ? These and many other questions, 
of no small nicety and intricacy, have vexed the legisla- 
tive halls, as well as the judicial tribunals, wilh an uncount- 
ed variety and frequency of litigation and speculation. 

§ 239. In tho first place, What is to be deemed a con- 
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tract, in the constllutional sense of this clause ? A con- 
tract is an agreement to do, or not to do, a particular 
tiling ; or (as was said on another occasion) a coniract is 
a compact between two or more persons. A contract is 
either executory, or executed. An executory contract 
is one, in \vhich a party binds liimself to do, or not to do, 
a particular tiling. An executed contract is one, in which 
the object of the contract is performed. . This differs in 
notliing from a grant ; for a contract executed conveys a 
tiling in possession ; a coniract executory conveys only 
a thing in action. Since, then, a grant is in fact a con- 
tract executed, the obhgation of which continues ; and 
since the Constitution uses the general term, contract, 
without distinguishing between those, which are executory, 
and those, which aie executed ; it must be construed to 
comprehend the formci', as well ns tlic laiier. A State 
law, therefore, annulling conveyances between individu- 
als, and declaring, that the grantors shaU stand seized of 
their former estates, notwithstanding those grants, would 
be as repugnant to the Constitution, as a State law, dis- 
charging the vendors from the obligation of executing 
their contracts of sale by conveyances. It would be 
strange, indeed, if a contract 10 convey were secured by 
the Constitution, ivhile an absolute conveyance remained 
unprotected. That the contract, wliile executory, was 
obligatory ; but when executed, might bo avoided. 

§ 240, Contracts, loo, are express, or implied. Ex- 
press contracts are, where the terms of the agreement are 
openly avowed, and uttered at the time of the making of 
them. Implied contracts are such, as reason and justice 
dictate from the nature of the transaction, and which, 
therefore, the law presumes, that every man undertakes to 
perform. The Constitution makes no distinction between 
the one class of contracts and the other. It then equally 
embraces, and equally apphes to both. Indeed, as by far 
the largest class of contracts in civil society, in the ordinary 
transactions of life, are implied, there would be very little 
object in securing the inviolability of express contracts, 
if those, which are imphed, might be impaired by State 
legislation. ■ The Constitution is not chargeable with 
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such folly, or mconsisteocf . Ev^y grant) id its own 
nature, amouots to an exbDguisbmeat of tbe rigbt of die 

irrantor, and implies a contract not to reassert it. A 

pariv IS, therefore, always estopped by his own grant. 
Hi)w absurd would it he to jirovidu, that an express 
covenant hv a pariv. as a mimiiiient aiiendani upon the 
I 1 n I ) I 1 ory, and 

resuiie; m aciioii : ami vet- thiit lits mmht reassert his 

■ title to the estate. aii<l iljsposse^s hid uramee, because 
there wa^ oidy an implied euveuam not to reassert it. 

§ 241. In the nexi place. What is the Dbligation of a 
contract r it seeuu agreeu, uiai, wtieu irm uungation-of 
contracts is spoken of in the Constitution, we are to un- 
derstand, not tlie mere moral, but the le^al obligation of 
contracts. The moral obli^iiiioii ol coiiiracts is. so lar 
d him n Ktj I e n ri i t itii| il t kind 
which the parlies are Idt Iree to obey or not. as tlicy 
please. It is addressed lo ihc conscience ol ihu parUea, 
under the solemn admonitions ol accountability to tbe 
Supreme Beini;. No human lawgiver can either impair, 
or reach it. ihc Uoiistitution has not in contcmpiation 
any snch obligations, but such only, as miglit be im- 
paired by a btate. if not prohibited. It is the civil obli- 
gation ol contracis, wliich it is desis^ned to reach, that is, 
the obligation, which is recoguisod bv, and results from, 
the law of the btate. in winch it is made. If, therefore, 
a contract, when made, is bv ilio law of the btate de- 
clared to be illeaal, or deemed lo be a nullity, or a naked 
pact, or promise, it has no civd obligation ; because the 
law, in such cases, forbids its having any binding efficacy^ 
or force. It confers no legal right on the one party, and 
no correspondent legal duty on the other. There is no 

' means allowed, or recognised lo enforce it ; for tbe max- 
im is, that from a mere naked promise no action arises. 
But when it docs not fall within the predlcataent of being 
either illegal, or void, its obhgatoiy force is coextensive 
with its siipulations. 

§ 242, Nor is this obligatory force sn niiic!i the result 
of the positive declarations of the municipal law, as of 
the general principles of natural, or (as it*is sometimes 
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called) universal, law. In a stare of nalurc, independent 
of the obligations of positive law, contracts may be 
formed, and tlieir obligatory force be complete. Be- 
tween independent nations, treaties and compacts are 
fomied, which are deemed universally obligatory ; and 
yet in no just sense can ihey be deemed dependent on 
municipal law. Nay, there may exist (abstractly sneak- 
ing) a perfect obligation in contracts, where there is no 
known and adequate means to enforce them. As, for 
instance, between independent nations, where their rela- 
tive sirengih and power preclude iho possibility, on the 
side of the weaker party, ol' enforcing then]. So, in the 
same governraeni, where li contract is ujado by a Slate 
with one of its own citizens, which yet its laws do not 
permit to be enforced by any action or suit. In this 
predicameiU are the United States, who are not suable 
on any contracts Euade by tlieuiaclvcs ; but no one doubts, 
that these are still obligatory on die United States. Yet 
their obligation is not recogriised by any positive muni- 
cipal law, in a grcnl vario*y of cases. It depends alto- 
gether upon principles of public or universal law. Still, 
in these cases, there is a right in the one party to liave tlie 
contract performed, and a duty on the other side to per- 
form it. But, generally speaking, when we speak of tl^e 
obligadon of a contract, we include in the idea some 
known means acknowledged by the municipal law to en- 
force it. Where all such means are absoluiely denied, 
the obligation of the contract is understood to be im- 
paired, idthongli it may not be completely annihilated. 
Itighis may, indeed, exist, without any present adequate 
correspondent rinnodics between private persons. Thus, 
a Stale may refuse to allow imprisonment for debt ; and 
the debtor may have no properly. But slili the rigiit of 
the creditor remains ; and he may enforce it against tlie 
future property of the debtor. So, a debtor may die 
without leaving any known estate, or witliout any known 
representative. In such cases, we should not say, that 
the r%ht of the creditor was gone ; but only, that there 
was nothing, on which it could presenit;^ operate. But 
suppose an administrator should be appointed, and prop- 
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erty in contingency should fall in, the right mighi ihen be 
enforced to the extent nf Uii; existing means. 

§ 243. The civil obligation of a contract, then, although 
it can never arise, or exist, contrary to positive law, may 
iii ise or exist independently of it ; and it may be, exist, 
notu'tihsianding there may be no present adequate reme- 
dy to enlorce it. Wherever the municipal law recog7 
nises an absolute duty to perform a contract, there the 
obligation to perforin it is complete, although there may 
not be a perfect remedy. 

5 ^z44. In the next place, What may properly be 
d id iinpamnff the oljhe;aiion of contracts, in tiie sense 
of the Constitution r It is perfectly clear, that any law, 
which enlarges, abridges, or in any manner changes the 
inteDtion of the parties, resulting from the stipulations in 
the contract, necessarily impairs it. The manner or de- 
gree, iiPwhich this change is effected, can in no respect 
influence the conclusion ; for, whether the law affect the 
validity, the construction, the duration, the discharge, or 
the evidence ot the contract, it impairs its obligation, al- 
though It may not do so, to the same extent, in all the sup- 
posed cases. Any deviation from its terms, by postpon- 
ing, or accelerating the period of performance, which it 
prescribes, or by imposing conditions not expressed in the 
contract, or by dispensing with the performance of those, 
which are a part of the contract, however minute, or ap- 
parently immaterial in their efibcts upon it, impdrs its 
obligation. fortiori, a law, which makes the contract 
wholly invalid, or extinguishes, or releases it, is a law 
impali-lng it. Nor is ihi^'all. Although there is a distinc- 
tion between the oblig^itioii of a coniraci, and a remedy 
upon it ; yet if there arc certain remedies existing at the 
time, when it is made, all of which are afterwards wholly 
extinguished by new laws, so that there remain no means 
of enforcing its obligation, and no redress for its violation ; 
such an abolition of all remedies, operating immediate- 
ly, is also an impairing of the obligation of such contract. 
But every change and modification of the remedy does 
not involve such a consequence. No one will doubt, that 
the Legislature may vaiy the nature and extent of rerne* 
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dies, so always, that some substantire remedy be in fact 
left. Nor can it hedoubted, that the Ijegislature may pre- 
scribe the times and modeaj in which remedies may be 
pursued ; and bar suits, not brouglit within such periods, 
and not pursued in such modes. Statutes of limitations 
are of this nature ; and have never been supposed to de- 
stroy the obligation of contracts, but to prescribe the 
umes, within which that obligation shall be enforced by a 
suit ; and in default thereof, to deem it either satisfied, or 
abandoned. The obligation to perform a cootracr is co- 
eval with the undertaking to perform it. It originates 
with the contract itself, and operates anterior to the time 
of performance. The remedy acts upon the hrolicn con- 
tract, and enforces a preexisting obligation. And a 
State Legislature may discharge a party from imprison- 
ment upon a judgement in a civil case of contract, without 
infringing the Constitution ; for this is but a modification 
of the remedy, and does not impair the obligation of the 
contract. So, if a party should be in jail, and give a 
bond for the priaon Itberties, and to remain a true prison- 
er, until lawfully dischai^ed, a subsequent discharge by 
an act of the Legislature would not impair ihe contract ; 
for it would hi: a iLni fiil discharge in the sense of the bond. 

§ 245. These s^cticral considerations naturally conduct 
us to some more (lilTicult inquiries growing out of tliem ; 
and upon which there has been a very great diversity of 
judicial opinion. The great object of the framers of 
the Constitution undoubtedly was, to secure the inviola- 
bUity of contracts. This principle was to be protected 
in whatever form it might be assailed. No enumeration 
was attempted to be made of the modes, by wbicb con- 
tracts might be impaired. It would have been unwise to 
have made such an enumeration, since it might have been 
lit Icctive ; and the intention was to prohibit every mode or 
litivice for such purpose. The prohibition was universal. 

§ 246. The question has arisen, and has been most 
elaborately discussed, how far the Slates may constitmion- 
ally pass an insolvent law, which shall discharge the obli- 
gatitxi of contracts. It is not doubted, that the States 
may pass insolvent laws, which shall discharge the per- 
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son. or oneralo in <hn raliiri? of n r.e.mo ftnnonim, or a 
s nd f II I I I 1 i J P d d 11 
do not dischariro. or iinoriiioddlc willi. llie obligation of 
o N ill 11 1 h 

discharge ilie oblisaiion ol coiiiracis. made antecedently 
lo tiieir pa?;sairn. avc. iiiicoiisiiriitional. But ihe question 
IS. Iiow Jar the ^itates may consiitutionally pass insolFent 
laws, tvhicli shaW operate upon, and dischai^e contracts, 
which arc made subsequently to their passage. After the 
most ample argiiniciit, it has at length been settled, by 
a majority of iht^ Siipnmio CoLirl, that the States may 
■constitutionally pass such hws operating u|jon future con- 
tracts, ahhough not upon p^l^■^. 

§ 247. The remaining prohibition is, lo "grant any title 
of nobility," which is snpportetl by the same reasoning as 
that already suggested, in considering the like prohibition 
upon the National Government. 

§ 248. The next clause, omitung the prohibition (al- 
ready cited) to lav any imposts or duties on imports or 
exports, IS, "No kState shall, without the consent of Con- 
gress, lav any dulv on tonnage ; keep troops, or ships of 
war, in time ol peace ; enter into any agreement or com- 
pact wall another titale, or with a foreign power ; or 
engage in war unless actiiahy invaded, or m such immi- 
nent daiie;er, as will not admit of delay." That part, 
which respects tonnage duties, has been already consid- 
ered. The other parts have the same general policy m 
view, wlncli dictated the preceding restraints upon State 
power. To allow the States lo keep troops, or ships 
of war, in time of peace, might be hazardous to the pub- 
lic peace or safeiv, or compel the National Goverameiit 
to keep up an expensive corrcspnndme force. To allow 
the Slates to enter mio asreeinents with each other, or 
with foreign nations, misrht lead to mischievous combina- 
tions, mjnnons to the general interests, and bmd them 
into conlederacies of a geographical or sectional charac- 
ter. To allow the States to engage in war, unless com- 
pelled so to do in selt-defence and upon sudden emergen- 
cies, would be (as has been already stated) to put the 
peace and safety of all the States in the power and dis- 
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cretion of any one of (bem. But an absolute prohibition 
of ail these powers might, in certain exigencies, be inex- 
pedient, and even mischievous ; and, iherelore. Congress 
may, by their consent, authorize the exercise ol any ol 
ihum, whenever, in their judgement, (be pubhc good shall 
leq.iire it. 

. § 249. We have tlius passed through the positive 

frohibitioDS mtroduced upon the powers of the States, 
t will be observed, that they divide themselves into two 
classes ; those, whicb are political in their character, as 
ao exercise of sorereigoty ; and those, wbich more espe- 
cially regard the private nghts of mdividiials. In the 
latter, the prohibition is absolute and universal. In the 
former, it is sometimes absolute, and sometimes subjected 
to the consent of Congress. It will,^t once, be per- 
ceived, how full of difficulty and delicacy the task was, to 
reconcile the jealous tenacity of the States over llieir own 
sovereignly, with the permanent security of the National 
Government, and the inviolabihty of private rights. The 
task has been accomplished with eminent success. If 
every thing has not been accomplished, which a wise 
forecast might have deemed proper for the preservation 
of our national rights and liberties in all political events, 
much has been dcme to guard us against me most obvious 
evils, and to secure a wholesome administration of private 
iiislicc. To have ntlemntdd more, would nrobablv have 
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and powers of the Legislalive department of the govem- 
menl, and the prohibitions upon the Slate and National 
Governments. If we here pause, but for a moment, we 
cannot but be struck with the reflection, how admirably this 
division and distribution of legislative powers between the 
State and National Governments is adapted to preserve 
of the liberty, and to promote the happiness of the people 
of the UDited States. To the General Gorenuneot are 
assigned all those powers, wluch relate to the common 
interests of all the States, as comprising one confederated 
nation ; while to each State is reserved all those pow- 
ers, which may affect, or promote its own domestic in- 
terests, its peace, its prosperity, its policy, and its local 
institutions. . At the same time, such limitations and re- 
straints are imposif d upon each government, as experience 
has demonstrated to be wise to control any public func- 
tionaries, or as are indispensable to secure the hannonious 
operations of the Union. 



CHAPTER xxrm. 

The BxeevHet Dapm^nmt. 

§ 252. We next come to the second article of the 
Constitution, which prescribes the structure, organization, 
and powers of the Executive department. What is the 
best constitution for the executive department, and what 
are the powers, with which it should be intrusted, are 
problems amoi^ the most important, and probably the 
most difficult to be satisfactorily solved, of aU, which are 
involved in the theory of free governments. No man, 
who has ever studied tlic ^tiiijeci with profinind attention," 
lias risen from tlu; labor williout nn increased and almost 
overwhelming sense of its intricate relations, and perplex- 
ing doubts. No man, who has ever deeply read the 
human history, and especially the history of republics, 
but has been struck with the consciousness, how little has 
been hitherto done to establish a safe depositary of power 
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in any hfinds ; and how nftrn. in the hands of one, or a 
few, or many, — -of an hcrediiary monarch, or an elective 
chief, or a national councd, tlie execiiiive power has 
brought ruin upon iho siaie. or sunk under the oppressive 
burden of its own nnbecilny. Perhaps our own history 
has not. as yet, esiabhshed. ihai we shall wholly escape 
all the dangers ; and thai here wQl doi be found, as has 
been the case in other nattons, the vuhierable part of the 
republic. 

§ 253. The first tilause of the first section is, " The 

executive power shall be vested in a President of the 
United Stales of America. He shall hold his office 
during the term of four years ; and, together with the Vice 
PreiidenI, chosen for the same term, be elected as fol- 

§ 254. In considering this clause, three practical ques- 
tions may arise ; (1) whether there should be any execu- 
tire department ; (2) whether it should he composed of 
more than one person ; (3) and what should be the dura- 
tion of the term of office. Upon the first question, little 
need now be said, to establish the propriety of an execu- 
tive department. It is founded upon a maxim admitted 
in all our State Constitutions, that tlic legislative, execu- 
tive, aud judicial departments ouglit to be kept separate, 
and the power of one ought not to he exercised by either 
of the others. The want of an executive department 
was felt as a great defect under the Confederation. 

§ 255. In the next place, in what manner should the 
executive department be organized ? It may, in general 
terms, be answered, — In such a manner as best to secure 
energy in the Executive, and safety to the people. A 
feeble Executive implies a feeble execution of the gov- 
ernment ; and a feeble execution is but another phrase 
for a bad execution. Unity in the Executive is favorable 
to energy, promptitude, and respohsibiliiy. A division 
of the power among several persons impairs each of these 
qualities ; and introduces discord, intrigue, dilatoriness, 
and, not unfrequently, personal rivalries, incompatible with 
the public good. On the other band, a single Executive 
ia quite as safe for the people. His responsibiUty is more 



Digitized by GoOgle 



160 coifi 



)IT OF THE VKITED STATES. 



direi^t and eflicient. a? lua measures cannot be disguised, 
or aliLitcd upon others : and any abuse of authoriLy can 
be more clearly seen, and carelully watched, than when 
it is shared by numbers. 

§ 256. In the next place, the duration of the term of 
office oi the Executive. It should be long enough to 
enable a chief magistrate lo carry fairly through a system 
of government, according lo the laws ; and to stimulate 
him to personal firmness in the execution of his dudes. 
If the terra is vcrv short, he will feel very little of the 
just pride 01 office, from die precariousness of its tenure. 
He will act more wuh reference to immediate and tem- 
porary popularity, iliau to permanent fame. His meas- 
ures will lend to insure his own reelection, (if he desires 
ii, j raiiicr uiau lu proraoic tnc gooa ui the country. He 
will bestow offices upon mean dependants, or fewning 
cotirtiers, rather than upon perstms of solid honor and 
distinction. He will fear to encounter oppositioa hj a 
lofty course ; and his wishes for office, equally with his 
fears, will debase his fortitude', weaken bis integri^, and 
enhance his irresolution. 

§ 257. On the other hand, the period should not be so 
long, as to impair the proper dependence of the Execu- 
tive upon the people for encouragement and support ; or 
to enable him to persist in a course of measures, deeply 
injurious to the public interests, or subversive of the pub- 
lic faith. His administration should be known to come 
under the review of the people at short periods ; so that 
its merits may be decided, and its errors be corrected by 
the sober exercise of the electoral vote by the people. 

§ 258. For all of these purposes, the period, actually 
assigned for the duration of office of the President by the 
Constitution, seems adequate and satisfactory. It is four 
years, a period intermediate between the term of office 
of the Representatives, and that of the Senators. By 
this arrangement, too, the whole organization of the legis- 
lative departments is not dissolved at the same moment. 
A part of the functionaries are constantly going out of 
office, and as constantly renewed, while a sufficient num- 
ber remain, to cariy oa the same general system with in- 
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telligence and steadiness. The President is not precluded 
from bems; ree|]i;ible to office : and thus with a just 
estimate of the true dignity and true duties of his otTiee, 
he may confer lastmg benetils on his ccMintry, as well 
as acquire for himselt the enviable fame of a statesman 
and painot. 

§ 259. The like term of office is fixed for the Vice 
President ; and in case of the vacancy of tbe office of 
President, he is to succeed to the same duties and pow- 
ers. In Uie original sclietne of the government, the Vice 
President was an oqnal candidate for the office of Presi- 
dent. But that 1 vi ->u ) 1 1 1 Itie^^nL Inll 
presently see) bj mii du n j1 ihL (_ ^ i Ulution V 
President of the benate, jt seems desuable, that the Vice 
President should have the espenence of at least four 
years service, to perfect him la the fbrms of btismess, 
and secure to him due distinction, and ^eight of charac- 
ter. 

§260. The next clause provides for the mode of 
choice of the President and Vice President. " Each 
State shall appoint, in such manner as the Legislature 
thereof may direct, a number of Electors, equal to the 
whole number ol Senators and IJepresontutivcs. to which 
the State maybe entitled in the Oon!;reia. But no ^itiu- 
ator or Ilepresenlative. or person holding an office ol 
trust or profit under tlie United States, shall be appointed 
an Elector." 

§ 261. Various modes were su^ested as to the choice 
of these high officer's ; first, the choice was proposed to 
be made by the National Legislature ; secondly, by the 
State Legislatures ; thirdly, by the people at m^e ; 
fourthly, by the people in districts ; and lastljr, by Elect- 
ors. Upon consideration of the whole subject, the last 
was deemed tbe most eligible course, as it would secure 
the united action and wisdom of a select body of distin- 
guished citizens in the choice, and would be attended 
with less excitement, and more dchberation, than a mere 
popular election. Such a body would also have this 
preference over any mere Legislature, that it would not bs 
chosen for tbe ordmaiy functions of legislation, but singly 
14* 
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and solely for this duty. It was supposed from these ! 
circumstances, tliat the choice ^vould be more free and 
independent, more wise and cautious, more satisfactory, 
and more uniiiased by party spirit, than in either of the 
oiher modGS. The State Legislatures would siill have 
an asencv" m the choice, by prescribing the mode, in ! 
uliich the Electors should be chosen, nhelher ic should i 
be by the people at large, or in districts, or by the Legis- 
liUure Itself. ^ or the purpose of excluding all undue ! 
mtluence in the electoral colie2;es. the benators . and ' 
Representatives m Coneresa, and all officers under the 
National Government are disqualified from being Electors. 

§ 262. X'hij i cinainni!; clause regulates the conduct of 1 
the Electors, m niviuii and certifying their votes ; the ' 
manner of ascertaining and counting the votes m Congress ; 
and the mode oi choice, in case there is no choice made 
by ihe Llectors. The original clause was as follows : — 
" The Electors shall meet in their respective States, and 
vote by ballot for two persons, of whom one, at least, shall 
not be an mhabitant of the same State with themselves. | 
And tliey sttall make a list ot ait tlie persons voted for, i 
and of the number of votes for each ; which list they shall ! 
sign and certify, and transmit, sealed, to the seat of -the | 
government of the United States, directed to tbe Fresi- i 
dent of the Senate. The President of the Senate shall, I 
in the presence of the Senate and House of Represents- ] 
lives, open all the certificates, and the votes shall then bo | 
counted. The person having tlie, greatest number of I 
votes shall be the President, if such number bo a majori- 
ty of the whole number of electors a|:pointed ; and if 
there be more than one who have such majoriiy, and have ', 
an equal number of votes, then llie House of Kepresenta- i 
tives shall immediately choose by ballot one of them for ' 
President ; and if no person have a majority, tb^, irom 
the five higfaest-on the list, the said House shall in like 
manner choose the President. But in choosing the Presi- 
dent ihe votes shall be taken by States, the representation 
from each Slate liaviiig one vote ; a quorum for this piir- , 
pose shall consist of a member or members from two 
thirds of the States, and a majority of all the States shall 
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be nece^siir^- to a choice. In every case, after the choice 
of ihc President, the person having tbe greatest number 
of votes of the Electors shall be the Vice Freaideat. But 
if there ebould lemaia two or more who hare equal votes, 
the Senate shall choose from them hj l»llot the Vice Pres- 
ident." 

§ 263. This clause is now repealed, (whether wisely or 
not, has been a matter of gravi? iiiieslion ;imong sl^itesmen,) 
and the following snbstitiiti?d in its stead " The Elec- 
tors shall meet in their respective States, and vole by 
ballot for President and Vice President, one of whom, at 
least, shall not be an inhabitant of llie same State with 
themselves. They shall name in their ballots the per- 
son voted for as President, and in distinct ballots the 
person voted for aa Vice President. And they shall 
make distinct lists of all persons voted for as President, 
and of all persons voted for as Vice President, and of the 
number of votes for each ; which lists they shall sign and 
certify, and transmit sealed to the seat of government of 
the United States, directed to the President of liie Sen- 
ate. The President of the Senate shall, in presence of 
the Senate and House of Representatives, open all the 
certificates ; and the votes shall then be counted. The 
person, having the greatest number of votes for President, 
shall be the President, if such number be a majority of 
the whole number of Electors appqmted; and if no per- 
son have such msjori^, then, from the persons having the 
highest numbers, not exceeding three, on the list of those 
voted for as President, the House of Representatives shall 
choose immediately, by ballot, the President. But in 
choosing the President, the votes sliall be taken by States, 
the Representation from each State having one vote ; a 
quorum for this purpose shall consist of a member or 
members from two thirds of ilie States ; and a majoriij' 
of all the States shall be necessary to a choice. And 
if the House of Representatives shall not choose a Pres- 
ident, whenever the right of choice shall devolve upon 
them; before the fourth day of March next following, ilicn 
the Vice Prewideiit shall act as President, aa in the case 
of the death, or other constitutional disability of the 
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President. The person, having tbe greatest Dumber of 
votes as Vice President, shall be the Vice President, if 
such number be a majority of tlie whole number of Elect- 
ors appointed. And if no person have a majority, then, 
from the two highest numbers on the list, the Senate shall 
choose the Vice President. A quorum for the purposo 
shall consist of two thirds of the whole number of Sena- 
tors, and a majority of the whole number shall be neces- 
sary to a choice. But no person, constitutionally ineligi- 
ble to the office of President, shall be eli^ble to that of 
Vice President of the United States." 

^ 264, The principal differences between the origioEtl 
plan, and this amendment to tbe Constitution, are the fol- 
lowing : First, by the original plan, two persons were voted 
for as President ; and after the President was chosen, the 
person, having the greatest number of votes of the Elect- 
ors was to be Vice President ; but if two or more had 
equal votes, the Senate were to choose the Vice Presi- 
dent from them by ballot. By the present plan, the votes 
for President and Vice President are distinct. Second- 
ly, by the original plan, in case of no choice of President 
by the Electors, the choice was to be made by the House 
of T?,ei)rescniaiives, from ih« five highest on the list. It 
is now reduced to ihrcu. Thirdly, by the original plan, 
the Vice Pri'sident need not have a majority of all the 
electoral votes, bnt only a greater number than any otlier 
person. It is now necessary, that he should have a lua- 
Jority of all the votes. Fourthly, by the original plan, 
the choice of Vice President could not be made until af- 
ter H choice of President. It can now be made by the 
Senate, as soon as it is ascertained, that there is no choice 
by the Electors. Fifthly, no provision was made for die 
case ofno choiceof President by the House ofRepresent- 
aiives, before the fourth day of March next. ' It is now 
providiiil that the Vice President in such a case shall act 
as President. 

§ 265. A few words, only, will be necessary, to explain 
the main provisions, respecting the choice of these high 
functionaries, since the adoption of this amendment, as an 
elaborate examination of the subject would occupy too 
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macfa space. la the first place, the Electors, as well as 
the House of Representatives, are to vote by ballot, and 
not viva voce, or by oral deciaralion. The ohject of this 
provision, is, to secure the Electors from aU undue influ- 
ence, and undue odium for th^ vote,aa it was supposed, 
that perfect secrecy could be oiaintained. In tne next 
place, both candidates cannot be an inhabitant of the same 
Slate, as the Electors. The object of this clause is to 
suppress local partialities and combinations. In the next 
place, the votes are to bo certified by the Electors them- 
selves, in order to insure the genuineness of the. vouchers. 
In the next place, they are to be sealed, and opened and- 
counted only in presence of the Senate and House of 
Representatives, in order to prevent any frauds or altera- 
tions in their transmission. In the next place, a majority 
of all the electoral votes ia, in the first instance, required 
for a choice, and not a mere pluraliQr ; thus mahlingihe 
people, in case there is no choice, to exercise through 
their Representatives a sound discretion, in selecting from 
the three highest candidates. It might otherwise happen, 
if there were many candidates, that a person, having a 
very small number of votes over any one of the others, 
miglit succeed against the wishes of a great majority of 
the people. In the next place, the House of Represent- 
atives are to vote by States, each having one vote in the 
choice. The choice is, as we have seen, in the first in- ~ 
staqce to he by the people of each State, according to 
tbe number of their Senators and Representatives. But 
if no choice is thus made, then the choice devolves on 
the House of Representatives, and each State is to have 
an equal voice in the election, and to have but a single 
vote, whatever maybe the number of its Kepresentaiivcs. 
Thus, the primary election is in effect surrendered to the 
luge States ; imd if that fails, then it is surrendered to 
tbe small States. So that an important motive is thus 
sn^ested for union among the large States in the first 
instance ; and for union among the small States in the 
last resent. 

§ 266. Tbete probably is no pare of the plan of the ) : 
Ihuners of the Cwiatiitution, winch, practically speaking, 
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has so lillle realized the expectations of its friends, as that 
which regards the choice of President. They undoubt- 
edly intended, that die Electors should be left free to make 
the choice according to iheir owq judgement of the rel- 
ative merits and qualifications of the candidates for this 
high office ; aod that they should be under no pledge to 
any popular favorite, and should be guided by no sectiooal 
infiiLcnces. In both respects, the event has disappointed 
all diese expeclaiions. Tlie Electors are now almost uni- 
versally pledged to support a particular candidate, before 
ibey receive their own appoinlraeni ; and they do little 
more than register the previous decrees, made by public 
and private meetings of the citizens of their own Slate. 
The President is in no just sense the unbiassed choice of 
(he people, or of the States. He is commonly the rep- 
teseotative of a party, and not of the Union ; and the dan- 
ger, therefore, is, that the office may hereafter be filled by 
those, who will gratify the private resentments, or preju- 
dices, or selfish ohjecis of their particular partisans, rather 
than by those, who will study to fulfil the high destiny 
conlempklud by llie Conptitiiiion, and be tlie impartial 
patrons, supporters, and friends of the great interests of the 

§ 267. It is observable, that the mode, in which the 
electoral vote of each State is to be given, is confided to 
the State Lcffi^^lainre. Tlie mode of choice has never 
been uniform since the Constitution was adopted. la 
some States, the choice is by the - people by a general 
ticket ; in others, bv the people m electoral districts ; 
and in otliers, by the immijiliate choice of tlie Stale Le- 
gislature. This want ol imilormitv has been deemed a 
serious defect by manv siatesmeu ; but, hitherto, it has 
remained unredressed by any constitutional amendment. 

§ 268. The next clause is, '■ The Congress may de- 
termine the time of choosing the Electors, and the day, 
on which they shall give their votes ; which day shall be 
the same throughout the United States," This measure 
is undoubtedly the result of sound policy. A fixed peri- 
od, at which all the electoral votes shall be given on the 
same day, has a lenaeocy to repress political miriguea and 
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speculations, by reoderiog a combination among all tha 
Sectoral colleges, as to their votes, more 'difficdt, if not 
unavailing. This object would be still more certainly 
obtained, by fixing ihe choice of the electors themselves 
on the same day, and at so abort a period, before tbey 
gave their voles, as to render any general negolialions and 
arrangements among them nearly impracticable. Prac- 
tically speaking, liowever, this provision, as well as the 
preceding, has had far less influence than was expected ; 
for the votes of the Electors are now, in consequence of 
their pledges, almost aa well known before, aa aifter, tbeir 
r<»es are counted. 

§369. Thenext clause respects tbequalificationsoftbe 
President ; and the qualifications of the Vice President 
are (as we have seen) to be the same. " No person 
except a natural born citizen, or a ciiizcn of tbe United 
States at the time of the adoption of this Constitution, shall 
be eligible to tbe office of President. Neither shall any 
person be eli^ble to the office, wiio shall not have attained 
to the age of tbirty-five years, and been fourteen years a 
resident within the United States-" 

§ 270. Considering the nature of the duties, the exfent 
of the information, and the solid wisdom and experience, 

atily doubt the propriety of some qualification of age of the 
President, That, which is selected, is the middle age of 
life, by which period, the cluiractei- Mid lulciiis of iiidivid- 
iials are generally known, and fairly d(nclo]icd ; the pas- 
sions of youth have become moderated ; and the faculties 
are fast advancing to their higheaJ state of maturity. An 
earlier period could scarcely have afforded sufficient pledg- 
es of talents, wisdom, and virtue, adequate to the digni^ 
and importance of the office. 

§ 371. The other qualifications respect citizenship and 
iubabitancy. It is not too much to say, that no one, but 
a native citizen, ought ordinarily to he intrusted with aa 
office so vital to the safety and liberties of the people. 
Bui an exception was, from a deep sense of gratitude, 
made in favor of those distinguished ineu, who, though not 
natives, had, with such exalted patriotism, and such per- 



Digitizsd by GoOgle 



16B OOKSTITPTHIK OF THE USITED BTATBB. 

sonal sacrifices, united their lives and fortunes wiih ours 
during the Revolution. But even a native citizen might, 
from long absence, and voluntary residence abroad, be- 
come alienated from, or indifferent to his country ; and, 
iherefore, a residence for fourteen years within (he United 
States is made indispensable, as a qualification to the 
oSce. This, of course, does not exclude persons, who 
are temporarily abroad io the public serrice, or on tbenr 
private a&irs, and who ha?e not intenticHially ^ven up 
their domicile here. 

§ 272. The next clause is, " In case of the removal 
of the President from office, or of his death, resignation, 
or inability to discharge tlie powers and duties of the said 
office, the same shall devolve on the Vice President, 
And the Congress may by law provide for tbe case of 
removal, death, resignation, or inability of the President 
and Vice President ; declaring what officer shall then act 
as President ; and such officer shall act accordingly, until 
tbe disabili^ be remored, or a Preudent sl»ll be elect- 
ed." The propriety of this power is maiufest. It pro- 
vides for cases, which may occur in the progress of the 
government ; and it prevents in such caaea a total sus- 
pension of the executive functions, which would he in- 
j[irious, and might even he fatal to the intereata of dia 

§ 273. What shall be the proper proof of the resigna- 
tion of the President or Vice President, or of their refu- 
sal to accept the office, is left open by the Conslitirtion. 
But Congress, with great wisdom and foresight, have pro- 
vided, diat the only evidi'nre of a refusal to accept the 
office, or of a resignation of iho office, shaii be an instru- 
ment in writing, declaring the same, subscribed by the 
party and delivered into the office of the Secretary of 
State, No provision has as yet been made for the case 
of the inahihly of the President or. Vice President lo 
perform the duties of his office, nor has any mode of 
proof been prescribed, to ascertain the fact of inability, 
or what shall be deemed an inability. 

§ 274. The next clause provides for the compensation 
of the President. *< The President shall, at stated times, 
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receive for his services a conipensalion, which shall nei- 
ther be increased nor diminished, during the period for 
which he shall have been elected ; and he shall not receive, 
wiihin thai period, any other emolument from the United 
Slates, oi^any of them." 

§275. The propriety of granting to the Presidenta 
suitable compensation, cannot well be doubted. The Con- 
slilution would, otherwise, exclude all persons of moder- 
ate fortune from the office ; or expose them to gross 
temptations, to sacrifices of duty, and perhaps to direct 
corruption. The compensation should be adequate to 
the just expenditures of the office.. If the Legislature 
should possess a discretionary authority to increase or 
diminish it at their pleasure, the President would become 
an humble dependent upon their boimty, or a mean, sup- 
pliant for thetr &vor. It would give tbem a complete 
command of lua independence, and peihapa of his mtef^ 
rity. And on the other hand, if the acmal incumbent 
could procure an augmentation of it during his official 
term to any extent he might desire, he might be induced, 
from mere avarice, to seek this as his higliest reward, and 
undermine the virtue of Congress, in order to accomplish 
iL The prohibition equally forbids any increase or dimi- 
nution. And, to exclude all exterior influences, it equal- 
ly denies to him all emoluments arising from any other 
sources, State or National. He is thus secured, in a great 
measure, ^^st all sinista forekn influences. And be 
most be lost to all jast sense of* the high duties of his 
station, if he does not conduct himself with an exclusive 
devotion to the good of the whde people, unmindful at 
once of the blandishments of courtiers, who seek to 
deceive him, and of partisans, who aim to govern him, 
and thus to accomplish their own selfish purposes. 

§ 276. The next clause is, " Before he enters on 
the execution of his office, he shall take the following 
oath or affirmation : I do solemnly swear (or affirm) that 
I will faithfully execute the office of. President of the 
United Sutes, and will, to the best of my ability, pr»- 
serve, protect, and defend, the ConsUtution of the United 
States." There is little need of commentary here. No 
15 xin. 
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man can doubt the propriety of placing the President 
uoder the sanction of an oath of office, to preserve, pre- 
lect, and defend, the Conslitution, who would require an 
oath or solemn afSrination on any other occasion. If a 
judge, or a juryman, or a witness, ought to tal^ a solemn 
oath or affirmation, to bind his conscience, surely a Pres- 
ident, holding in liis hands the destiny of the nation, ought 
BO to do. Let it not be deemed a vain or idle form. la 
all these things, God will bring us into judgement. A 
President, who shall dare to violate the obligations of bis 
solemn oath or affirmation of office, may escape human 
censure, nay, may eren rec^ve appbuse from the ^ddy 
multitude. But be will be compiled to leara, that there 
is a watchful Providence, that cannot he deceived ; and 
a righteous Being, the searcher of all hearts, who will 
render unto all men according to their deserts. Consid- 
erations of this sort will necessarily make a conscientious 
man more scrupulous in the discharge of his du^ ; and 
will even make a man of looser pciociples pause, wheu 
be is tboot to enter upon a deliberate riiwtian of Ins 
(^cial oath. 



CHAPTOR XXIX. 
Powers and DutUt of the President. 

§ 277. We next come to the consideration of the pow- 
ers and duties of the President. The first clause of the 
second section is, " The President shall be commander- 
in-chief of the army and navy of the United States, and 
of the militia of the several Stales, when called into the 
actual service of the United States. He may require 
the opmion in writing of the principal officer in each of 
the executive departments, upon any subject relating to 
the duties of' tbeir. respective offices ; and be shall have 
power to grant reprieves and pardons for offences against 
the United States, except in cases of impeachment." 

§ 278. The command, direction, and application, of 
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the public forces, to execute tlio hwi, ttminlaiii peace, 
resist invasion, and carry on wiir, are )ii)wits obviously 
belonging to the executive departuicni, and require the 
exercise of qualifications, which cannot properJy be pre- 
SUmeii to exist in any other department of the govern- 
meat. Promptitude of action, unity of design, and har- 
mony of operations, are in such cases indispensable to 
success. Timidity, indecision, obstinacy, pride, and slug' 
gisbness, must niiiigle, in a greater or less degree, in all 
numerous bodies, and render their councils inert and im- 
becile, and their military operations slow and uncertain. 
There is, then, true wisdom nnd policy in confiding the 
command of the army and navy to the President, since it 
will insure activity, responsibility, and firmness, in public 
emergencies. 

§ 279. The President is also authonzed to require 
the opinions of the Heads of Departments, in writing, on 
subjects relative to their ofBcial duties. This, perhaps, 
miaiht have been deemed an incidental right to his gener' 
al authority. But it was desirable to make it a matter of 
consututional right, so as to enforce responsibility in crit- 

§ 280. To the President, also, is confided the power 
to grant reprieves and pardons." Without this power, 
no government could be deemed to be suitably organized 
for the purposes of administeriDg human justice. The 
cnnunal code of every country must necessarily partake, 
m some of its pumshnients. of a high degree of severity ; 
and It IS not possible to fix the exact degree of punish- 
ment- for every kind ol ofiencc. under everv variety ot 
cireiim^iancp':- Ihcrc are so mimv iliinsrs, which may 
extenuate, as well as infiaiTie ilie iiirociiv of crimes, and 
so many infirmities, which bclotts: to human nature in 
general, which may furnish excuses, or mitigations lor 
the commission of them, that anv code, which did not 
provide for any pardonuiff or miiieatine power, would be 
universally deemed cruel, unjust, and indefensible- It 
would introduce the very evils, which it would seek to 
avoid, by mducing the community to connive at an escape 
from punishment,' in all cases, where the latter would b« 
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disproportionate to the offence. The power of pardon 
and reprieve is better vested in a single person, than in a 
numerous body. It brbgs home a closer responsibility ; 
it can be more promptly applied ; and, by cutting off de- 
lays, it will, on the one hand, conduce to certainty of 
punishment, and, on the other hand, enable the Execu- 
tive, at critical moments, to apply it as a means of detect- 
iiw, or of suppressing gross oflences. But if the power 
of pardtm extended to impeachments, it is obvious, that 
the latter might become wholly inefficient, as a protection 
against political offences. The party accused might be 
aciiiiE iiiidnr ilie authority of the President, or be otie of 
his cuiTiijn fa\-orit(^s. It is, theref(»re, wisely excepted 
from I lis general authority. 

§ 281. The next clause respects the power to make 
treaties and appointments to office. "He (the Presi- 
dent) shall have power, by and with the advice and con- 
sent of the Senate, to make treaties, provided two thirds 
of the Senators present concur. And he shall nominatei 
and, by and with the advice and consent of the Senate, 
shall appoint, ambassadors, other public ministers and 
consuls, judges of the Supreme Court, and all other offi- 
cers of the United Stales, whose appointments are not 
herein otherwise provided for, and which shall be estab- 
lished by law. But the Congress may by law vest the 
appointment of such inferior officers, as the^ think proper, 
in the President alone, in the Courts of Law, or in the 
Heads of Departments." 

§ 282. The power to make treaties is general, and, 
of course, it embraces treaties for peace, or war ; for 
commerce, or cessions of territory ; for alliance, or suc- 
cors ; for indemnity for injuries, or payment of debts ; 
for the recognition or establishment of principles of pub- 
lic law ; and for any oilier purposes, which the policy, 
necessities, or interests of independent nations may dic- 
tate. Such a power is so large, and so capable of abuse, 
that it ought not to be confided lo any one man, nor even 
to a mere majority of any public body, in a republican 
govemmeat. There should be some higher pledge for 
tiie sound policy or necessity of a treaty. It should re- 
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tsave the snnctioa of such a number of public functiona- 
ries, as would fiiraish a sufficient guaranty of such policjr 
or necessity. Two thirds of the Senate, ilierefore, are 
required to give validity to a treaty. It would seem to 
be perfectly safe in such a body, under such circumstan- 
ces, representing, as it does, all the States of the Union. 
The House of lie preseniatives would not have been so 
eligible a body, because it is more numerous, more popu- 
lar in its structure, more short m ns duration, more unfit 
to act upon sudden emergencies, more under ibe conirol 
of a few Stales ; and. from its organization, ii may foirly 
be presumed to have less experience in public affiurs. 
and less knowledge ot loreign relations, than the Senate. 

§ 283. The power of appointment, one of the most 
Important and delicate m a republican government, is 
next provided for. Upon us fair and honest exercise, 
must, in a great measure, depend the vigor, the public 
virtue, and even the safety, of the eovernment. If it shall 
ever be wielded uy any J^xecuiive, exclusively lu graiiiy 
his own ambition or resentments, to satisfy his own per- 
sonal favorites, or to carry his own political measures, 
and, still more, if it shall ever interfere with [lie freedom 
of elections by the people, or suppress the honest expres- 
sion of opinion and judgement by voters, it will become 
one of the most dangerous ant! corrupt engines to destroy 
private independence and public liberty, whicli can assail 
the republic. It should, therefore, be watched In every 
free government with uncommon vigilance, as it may, 
otherwbe, soon become as secret, as it will be irresisti- 
ble, in its mischievous operations. If the time shall ever 
arrive, when no citizen can obtain any appointment to 
office, unless he submits to sacrifice all personal indepen- 
dence and opinion, and to become the mere slave of 
those, who can confer h, it is not difficult to foresee, that 
the power of appointment will then become the fittest in- 
strument of artful men to accomplish die worst purposes. 
The framers of the Constitution were aware of this danger, 
ant! have sedulously interposed certain guards to,check, if 
not wholly to prevent, the abuse of tlie power. The ad- 
vice and consent of the Senate is required to the appoint- 
15» 
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.meat of ambassadors, other public mbisters, coogxiB, 

judges of the Supreme Court, and other high officers. 

§ 284. The mode of sppointmeut of imerior officers 
is left in a good measure to the discretion of Congress ; 
and tlie power may be vested by them in ihe President, 
in llie Courts of Law, or in the Heads of Deparlmenls. 
The propriety of this grant of discretionary power, in 
cerliiin cases, cannot well be doubted. But it is very 
ijue:5ii unable, if Congress have uot permitted ils exercise, 
in some departments of the government, to an extent, 
which may be highly alarming, and even incompatible 
with the sound policy and interests of the government. 
Some departineiits possess only the unenviable power 
of appointing tbeir own clerks ; whilst others possess a 
power of patronage, which almost rivals that of the Pres- 
ident himself; and the exercise of it is left, in a great 
measure, without the check of the ctHisdtudoiul advice 
or consent of tlie Senate. 

^ 285. It is observable, that the Constilution makes 
no mention of any power of removal of any officer by the 
President, or by any otlier body. As, however, the 
tenure of office is not provided for in die Constitution, 

.except in the judicial department, (where it is during good 
behanor,) the natural mference is, that, all other officers 
are to hold their offices during pleasure, or duruig such 
period, as Congress shall prescribe. But if the power of 
removal exists, in cases wiiere the term of office is not 
linvs limited by Congress, the question is, in whom does 
il reside ? Doss it reside in ihe President aione ? Or 
does it reside in the body intrusted witli the particular 
appointment ? It was maintained, with great earnestness 
and ability, by some of the ablest statesmen, who assisted 
in framing the Constitution, that it beloi^ed to the latter ; 
and that, in all cases where the advice and conarat of the 

.Senate are nacessai7 to an appointment, the same advice 
and consent are also necessary to a removal from office. 
In short, they maintained, with great force of argument 
and reasoning, that the power of removal was but an inci- 
dent to the power of appointment, and that, consequently, 
the removal could only take place by the appointing pow- 
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'or, snd wu coDBuininated only by'a new appointment. It 
is singular enough, that m me first Congreas, jealoUB, 
as it was, of executSre power, a diSerent doctnne was 

maiDtained, viz., that it is an incident to the executive 
department. Tills liocirine arose (it has been said) partly 
from a just deference lo ilio great man (Washington) 
then in the office of President, and partly from a belief, 
that a removal from office without just cause would be an 
impeachable offence in the President ; and, therefore, 
that there could be no danger of its exercise, except in 
flagrant cases of malversation, or incapacity of the officer. 
■This latter doctrine has ever since prevailed in |wactice ; 
and the Preadent is accordingly now permitted to exer- 
cise the power of removal, without any restraint from the 
Senate, although the Constitution, in the enumeration of 
his powers, is wholly silent on the subject. If we con- 
nect this power of removal, tlius practically expounded, 
with another power, which is given in the succeeding 
clause, to fill up vacancies in tlie recess of the Senate, 
the chief guards, intended by the Constitution, over SiB 
power of appointment, may become utterly nugatoiy. A 
.President of high ambition and feeble principles taaj T9- 
more all officers, and make new appointments, in the 
recess of the Senate ; and if his choice should not ha 
confirmed by the Senate, he may reappoint the same 
persons in the recess, and thus set at defiance the salu- 
tary check of the ISenate m all such cases. 

§ 296. The clause to which we have alluded is, " The 
President shall have power lo fill up all vacancies, that 
may happen during the recess of the Senate, by granting 
commissions, which shall expire at the end of their next 
session." This is a provision almost indispensable lo 
secure a due performance of public duties by officers of 
the government, during the recess of the Senate ; and as 
the appointments are but temporary, the temptation to any 
abuse of the power would seem lo be sufficiently guarded, 
if it might not draw in its train the dangerous consequen- 
ces, which have been before slated, 

§ 287. The third section of tlie second article enume- 
Mtes the duties of the President. " He shall from time 
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to thne gire to the Congress information of the slate of 
the Unioa, and recommend to tfaeir consideration such 
measureB, as he shall judge necessary and expedient. He 
may, on extraordinary occasions, convene both Houses, 
or either of them ; and in case of disagreement between 
them, with respect to the time of adjoummnit, fae ma/ 
adjourn them to such time, as he shall think proper. He 
Brail receive ambassadors, and other public ministers. He 
shall take care, that the laws be faiililuUy execiiied ; and 
shall commission all the officers of the United Stales." 

§ 283. The duty of giving information by the Presi- 
dent to Congress, of the state of the Union, and of re- 
commending measures, would seem almost too clear to 
require any express provision. But it is not without its 
use. It fixes the respensibility on the President ; and, 
on the other hand, it disables Congress from taking any 
objection, that he is impertinently interfering with their 
appropriate duties. His knowledge of public affairs may 
be important to them ; and the people ought consequently 
to have a right to demand it. His recommendation of 
measures may give Congress the benefit of his large expe- 
rience ; and, at all events, may compel them to a just dis- 
chai^e of tfaeir ]egi>lative powers. So that, in (his war, 
each department may be brought more fuUy h^rc tbe 
public, both as to what each does, and what each omits 
to do, and each will share the responsibility accordingly. 

§ 289. The power to conveni! Congress on extraordi- 
nary occasions is founded on the vviscsi policy. Sudden 
emergencies may arise in the recess of Congress, and be 
wholly beyond any previous foresight, yet indispensable 
to be met with promptitude and vigor. The power to 
adjourn Congress, in cases of disagreement between the 
two Houses', is a quiet way of disposing of a practical 
difficulty m cases of irritation or obstmate difierances of 
opinion between them. 

§ 290. The power to receive -ambassadors and other 
public ministers, is a very important and delicate function ; 
and far more so, than it seems to have been deemed even 
by the framers of the Constitution. In limes of profound 
tranquillity throughout the world, it may properly be con- 
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fided to the Executive alone. But it is not so cleOFi that 
the Senate ought not, in cases of revoluuons in fordgD 
governments, to partake of the functions, by their advice 
and consent. The refusal to receive an ambassador or 
minister, is sometimes a source of discontent to foreign 
nations, and may even provoke pubUc hostilities. But 
in cases of revolution, or the separation of a kingdom into 
two or more distinct governments, the acknowledgemeDt 
of an ambassador or minister, of either party, is often treat- 
ed as an interference in the contest, and may lead to an 
open rupture. There would therefore seem to be a pecu- 
liar proprie^, in all such cases, to require greater cautioii 
on the part of the Executive, by interpoung some check 
upon his own unlimited discretion. Our own times haye 
furnished abundant examples of the critical nature of the 
trust ; but k bus hitlierto been exerdsed with such sound 
judgement, that ilie power has been felt to be pracdcally 
safe, and eminendy useful. 

§ 291. Another duty of the President is, "totakecare 
that the laws be faitkfuUy executed." And by the laws 
we are here to understand, not merely the acts of Con- 
gress, but all the obligations of treaties, and all the requi- 
sitions of the Constitution, as the latter are, equally with 
tlie former, the " supreme law of the land." The great 
object of the establishment of the executive department 
is, to accomplish, in this enlarged sense, a faithful execu- 
tion of the laws. Without it, be the form of government 
whatever it may, it will be utterly worthless for confidence, 
or defence, for the redress of grievances, or the protec- 
tion of rights, for the happiness and good order of citi- 
zens, or for tbe public and poUtical liberties of the peo- 
ple. 

§ 292. But we are not to understand, that this clause 
confers on the President any new and substantial power 
to cause the laws to be faithfully executed, by any means, 
which he shall see fit to adopt, although not prescribed by 
tite Constitution, or by the acts of Congress. That would 
be to clothe him with an absolute despotic power over the 
hves, the property, and the rights of the whole people. 
A tyrannical President might, under a pretence of this 
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sort, punish for a crime, withoiil any trial by jury, or 
usurp the functions of other departments of the govera- 
Dient. The true interpretation of the clause is, uiat the 
President is to use all such means as the Constitution and 
laws have placed at his disposal, to enforce the due, exe- 
cution of the laws. As, for example, if crimes are com- 
mitted, he is to direct a prosecution by the proper public 
officers, and see, that the offenders are brought to justice. 
If treaties are violated by foreign nations, he is to matte 
suitable demands for a due enforcement of them ; but he 
cannot employ ibe public force, or make war, to accom- 
phsh the purpose. If public ofHcers refuse or neglect to 
perform their appropriate duties, he is hound to remove 
them, and appoint others who will honestly and faithfully 
perfonn them. 

§ 393. The remaining duty is, " to commissioD aD the 
officers of the United States." The President cannot 
lawfully refuse, or neglect it in any case, where it is re- 
quired by law. It is not designed, as some have incor- 
rectly supposed, to give him a control over all appoint- 
ments ; but to give to the officers a perfect voucher of 
their right to office. In this view, it is bi^y important, 
as it introduces uniformity and r^ularity into all the de- 
partments of the government, and furnishes an indisputa- 
ble evidence of a rightful appointment. 

§ 294. The remaining seciioji nf this article contains 
an enumeration of the person;;, who sIi^U be liable lo be 
removed from office by impeachment, and for what of- 
fences. It is, " The President, Vice President, and all 
civil officers of the United Slates, shall be rembved from 
office, on impeachment for, and conviction of, treason, 
bribery, or other high crimes and misdemeanors." The 
true objects and interpretation of this clause have been 
already sufficiently considered. 

§ 295. There are other incidental powers, belonging 
to the executive department, which are necessarily im- 
plied from the nature of the functions, which are confided 
to it. Among these, must necessarily be included the 
power to perform them, without any obstruction or im- 
{■ediment whatsoever. The President cannot, therefore. 
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be liable fo arrest, imprisonment, or detention, while he 
is in the discharge of tiie duties of his office ; and for thia 
purpose his person must be deemed, in civil cases at least, 
to possess an official inviolability. In ihe exercise of his 
political powers, he is to use his own discretion, aad is 
accountable only to his country, and to his own conscieaoe. 
His decision, in relation to these powers, is subject to no 
control ; an'3 bis discretion, when exercised, is conclusive. 
But he has no authority to control other officers of the 
government, in relation to the duties imposed upon them 
by law, in cases not touching his own pohtical powers. 

§ 296. Thus is closed llie examiniilion of the rights, 
powers, and duties of tiie Execulive department. Unless 
iny judgement has been unduly biased, I think it will be 
foimd imnossible to withhold from this nart of the Consti- 
tution a tribute of profound respect, if not of the liveliest 
admiration. AIL that seems desirable in order to gratify 
the hopes, secure the reverence, and sustain the dignity 
the nation, is. thai it should always be occupied by a man 
oi elevated talents, of ripe vn-iues. of incorruptible mieg- 
rity. and of tried patriotism : one, who shall forget bis 



itea, but upon the sohd merit of having preserved 
ry, and enhanced the prosperity of the country. 



CHAPTER XXX. 

The Jadicial Department. 

§ 297. Having finished our examination of ihe struc- 
ture and organization of the Legislative and Executive 
Departments, we nest come to an exammation of the 
remaining coordinate department, the Judigiart. No 
one, who has duly reflected, can doubt, that the existence 
of such a department, with powers coextensive vrith those 
of the tje^arative and Kzecutive departments, Is indiapen ' 
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M&le to the safe^ of a free govemroent. Where there 
is no Judiciary department to interpret, pronounce, and 
execute the laws, to decide controversies, to punish ofien- 
cea, and to enforce rights, the government nuist either 
perish from its own weakness, or the other departraents 
fit goTennnent must usurp powers for the purpose of 
commanding obedience, to the utter extinction of civil and 
political liberty. The will of those who goTern, must, 
under such circ urns lances, become absolute and despotic , 
and it is wholly immaterial, whether absolute power be 
vested in a single tyrant, or in an assembly of tyrants. No 
remark is better founded in human experience than that 
of Montesquieu, that " there is no liberty, if the judiciary 
be not separated 'from the legislative and executive pow- 
ers." It is no less true, that personal security and pri- 
vate property depend entirely upon the wisdom, integrity, 



the innocent to be protected against unjust accusauoos, or 
the injured to obtain redress for their wrongs ? If that 
government can be truly said to be despotic and intolera- 
ble, in which the law is vague and uncertaia ; it cannot 
but be rendered still more oppressive and more inischiev- 
ous, when the actual administration of justice is depend- 
ent upon caprice, or favor, upon the wUl of rulers, or die 
influence of populaiity. When power becomes right, it 
is of Utile consequence, whether decisions rest upon cor^ 
ruption, or weakness, upon the accidents of chance, or 
upon deliberate wrong. In every well-organized govern- 
ment, therefore, with reference to the security both of 
public rights and private rights, it is indispensable, that 
there should be a judicial department, to ascertain, and 
decide, rights, to punish crimes, to administer justice, and 
to protect the innocent from injury and usurpation. 

§ 298. In the National Government, the judicial power 
is equally as important, as it is in the Sutes. The met 
of it was a vital defect in the Confederation-, and led to 
the most serious embarrassments during the brief existence 
of that ill-adjusted insirumenl. Without it, the laws of 
the Union would be perpetually in danger of being con- 
travened by the laws of the States. The National Gov- 




How, olherwise, 
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emment would be reduced to a servile dependence upon 
the latter for the due exscution of its powers ; and we 
should have reacted over ihe same solemn mockery, 
which began in the Deglect, and ended in the ruin of the 
Confederation. Power without adequate means to en- 
force it, is like a body in a state of suspended aninmtidn. 
For all practical purposes, it is, as if its faculties were 
extinguished. A single State might, under such circum- 
stances, at its mere pleasure, suspend the iviiole opera- 
tions of the Union. 

§ 299. Two ends, of paramount importance, and fun- 
damental to a free government, are to be attained by a 
National Judiciary, The first is, a due execution of the 
powers of the government ; the second is, a uniformity 
of interpretation and operation of thosepowers, and of 
tlie laws made in pursuance of them. The power of in- 
terpreting the taws, necessarily involves this power to 
decide, whether they are conformable to the Constitudon, 
or not ; and in a conflict between the laws. State or 
National, and the Constiiulion, no one can doubt, that the 
latter is, and ought to he, of paramount obligation and 
force. And, accordingly, it has always been deemed a 
function indispensable to the safety and liberty of the peo- 
ple, that courts of jnstice should have a ngfat to declare 
void such laws, as violate the Constitution. The framers 
of the Constitution, having these great principles in view, 
unanimously adopted two fundamental resolutions on this 
subject ; first, that a National Judiciary ought to be estab- 
lished ; and secondly, that it ought to possess powers co- 
extensive with those of the legislative department. 

§ 300. The third article of the Constitution shows the 
manner, in which these great principles are carried into 
e.dect. The first section is, *' The judicial power of the 
United States sball be ve^ed in one Supreme Court, and 
in such inferior courts, as the Congress may from time 
to time ordain and establish. The jij&ges, both of the 
supreme and inferior courts, shall hold their offices duriii^ 
good behavior ; and shall at stated times recwve for dwir 
services a compensation, which shall not be dimintshed 
during their continuance in office." The eatablishmwit 
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oft SaimiiM Court is poritivefy re^inrsd ; the esttWib- 
ment of^inferior courts blefi to tin ducretioa irf Coi^!^ 
Unless a Sapreme Court were established, there would 
be no adequate means to insure uniformity in the later- 
pretaiion and operations of the Constitution and laws. 
Inferior tribunak, whether Slate, or National, might con- 
strue them in very different manners ; and, thus their 
full obligation might be admitted in one State, and de- 
nied in another State. The existence of a Supreme 
Court is, therefore, at ail Umes indispensable for the pur- 
poses of public justice ; and it ia accordingly made the 
tmperatire and absolute du^ of C<Higress to etiablish such 
a Court. But the estaUishment of inferior courte ma^ 
not, in all cases, and tmder all circinnstances, be as indis- 
pensable. And, at all events, the nature and extent of 
the organization and jurisdiction of these inferior courts, 
may properly vary, at different times, to suit the public 
convenience and exigencies. The power, therefore, to 
establish these courts, as well as prescribe their organiza- 
tion and jurisdiction, is confided to the discretion of Con- 
gress. 

§ 301 . The next consideration is, the mode of appoint- 
ment, and tenure of office, of ihe judges. We have already 
seen, that the judges of the Supreme Court are to he ap- 
pointed by the President, by and whh the advice and 
consent of the Senate- The appointment of inferior 
judges is not expressly provided for. But it has either 
been left to the discretion of Congress, or silently belongs 
to the President, by and with the advice and consent of 
the Senate, under the clause aheady considered, author- 
izing him to appoint all 9ther officers, whose appointments 
are not otherwise, in the Constitution, provided for. 

§ 302. The tenure of office of the judges, both of the 
Supreme and the inferior courts, is during good behavior. 
This tenure of office seems indispensable to a due degree 
of independence and firmness on their part, in the dis- 
charge of the duties of their office ; and to a due security 
to the people for their fidelity and impartiality, in admin- 
istering private rights, and preserving the public liberties. 
Such was the opinion of the framers of the Consbtution, 
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who unanimously agreed to this teaure of office. Let 
us briefly coDsider some o£ the feasook^, by wbieii it is 

supported. 

§ 303. In the first place, Actions and parties are quite 
as common in republica, as in monaichiea ; and the same 

safeguards are as indispensable in the former, aa in tbe 
latter, against the encroachments of party spirit, and the 
(yranny of faction. Laws, however wholesome or neces- 
sary, are soraeiiraes the objects of temporary aversion, 
of popular odium, and even of jiop^ilar resistance. Noth- 
ing is more easy in republics, than for demagogues, under 
airtful pretences, to stir up combinations against tbe regu- 
lar exercise of authority, in order lo advance their own 
selfish projects. The independence and impartiality of 
upright magistrates often interpose barriera to the success 
of ilicir schemes, which make tbem the secret enemies 
of any regular and independent administration of justice. 
If, under such circumstances, the tenure of office of the 
judges were for a short period, they could easily intimi- 
date them in the discharge of their duties, or, by render- 
ing tbem odious, easily displace them. And thus the 
minority in the stale, whose sole reliance for prelection, 
in all free governments, must be upon tbe Judiciary, would 
be deprived of their namral protectors. 

§ 304. In the next place, the independence of tbe 
Judiciary is indispensable, to secure the people against 
the wiinteational, as well as the intentional usurpations of 
authority, in the Executive and Legislative departments. 
It has been observed, with great sagacity, that power is 
perpetually stealing from the many to the few ; and that 
ttiere is a perpetual tendency in the Legislative and Exe- 
cutive departments to absorb all power. If the judges are 
appointed at short intervals, either by tbe Legislative or 
by the Executive authority, they will naturally, and almost 
necessarily, become mere dependents upoa the appoint- 
ing power. If they have a desire to obtain, or to hold 
office, they will at all times ennce a desire to follow, and 
-obey die will of tbe predominant power in die state. 
PoUic justicfl will be administered with a Altering and 
feeble band. The Judiciary wiU tinier such cixomir 
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stiinccs sonk litiln but tbn nossrssion of ofRro. anrJ thci 
approbation of those who value, because ihey can con- 
trol it. It will be apt to decree, what best suits the 
opinions of the day : and to forget, that the precepts of 
ihe law rest on eternal foundaciODS. and are not lo be 
changed at ibe arbitrary will of the judges. The rulers 
and the ciuzeas will not stand upon an equal ground in 
lit^ations. The favorites of the day wdl overcome by 
the* power, or seduce by their influence. And thus the 
fundamental tnaxim of a republic, iliai it ousrhi to be a 
Government of laws, and not of mea. will be silently 
disproved, or openly abandoned. 

§ 305. In the next place, all tliese considerations ac- 
quire siill more cogency and force, when apphed lo con- 

1 q Tl q y 

merely between citizen and citizen, but betweec State 
and Stale, and between the United States and the States. 
Can it be supposed, for a moment, that meu, who hold 
their offices for two. or four, or even sis years, would be 
generally found firm enough to resist the will of those, 
who have appointed them, and can so soon displace them .' 
If thev are to administer the Constitution, according to its 
true spirit and principles, to support the weak against the 
strung, the humble against the powerful, the few agamst 
the manv ; how can they be expected to possess the 
requisite independence and impartiality, unless they hold 
their offices by a tenure beyond the reach of the power 
of the Legislature and Executive ? He is ill read in 
the history of human expenence] who does not foresee, 
as well as provide for, such exigencies. In republics, the 
other departments of the government may sometimes, if 
not frequently, be found combined in hostility against the 
Judiciary ; and even the people, for a while, under the 
influence of party spirit and turbulent factions, may be 
ready to abandon the judges to their fate. Few men 
possess tiie firmness to resist the torrent of popular opin- 
ion, or popular prejudice. Still fewer are content to 
sacrifice present ease and popular favor, in order to earn ■ 
the slow rewards of a conscientious discharge of their 
duty. If we would preserve the Constitudon from inter- 
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nal, as welt as from external perila, from Ute influeDces of 
the great, and the coiruptions of die selfish and amlHtious, 
we must place aroimd it every guard, which experi«ice 
has shown will encourage good men in their integrity, and 
will awe bad men in their intrigues. Tf the Constitution 
ever perishes, it will be, when the Judiciary shall have 
become feeble and inert, and either unwilling or unable 
to perform the solemn duties imposed upon it by the ori- 
ginal structure of the Government. Hitherto, no attempts 
have been made to alter the Constitution, in respect lo the 
tenure of ofBce. The views of the framers of it have, in 
all the vicissitudes of party, still been supported by the 
general approbation of the people. And, if any changes 
shall hereafter be proposed, which shall diminish the just 
authority of this, as an independent department, they will 
only be matters of regret, so ikr as they may take away 
any cbefiks to the exercise of arbitrary power hy eidier of 
the other Departments of the Government. 

§ 306. But the tenure of office during good behavior, 
would he of little consequence, if Congress possessed an 
unlimited power over the compensation of the judges. It 
has been well remarked, that, in the course of liumau af- 
fairs, a power over a man^s subsistence is a power over 
his will. If Congress could diminish at pleasure the sal- 
aries of the judges, they could reduce it to a mere pit- 
tance, and thus might sink them into an abject dependence. 
The CtHisdtution has, therefore, wisely provided, that the 
compensatkui of the judges shall not be diminished during 
their contitiuance in office, and shall be paid at staled 
times. 

§ 307. It is almost unnecessary to add, that, although 
the Constitution has thus sedulously endeavored, from 
motives of public good, to place the independence of the 
Judiciary upon a solid basis ; yet, the judges are not be- 
yond the reach of the law. They hold their offices du- 
ring good behavior only ; and for misconduct, they may 
be removed from office upon impeachment. Thus, per- 
sonal responsibility is brought home to them ; and, like 
all other public functionaries, they are also bound by an 
oaib to olJey the laws, and support tbe Constitutioii. 
16» 
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CHAfTER XXZI. 
rowxu Am jurissiotiok or tbc jitihciakt. ! 

§ 308. The next, the second section of the third arti- ' 
cle, contains an exposition of the jurisdiction appertaining 
to the National Judiciary, " The judicial power shall 
extend to all cues in law and equity, arising under thU 
Constitution, tbe laws of the United States, and treaties 
made, or which shall be made, under their authority ; to 
all cases afiectbg ambassadors, other public ministers, 
and consuls ; to all cases of admiralty and maritime juris- 
ilittion ; to controversies, to which the United States 
shall ho a party ; lo controversies between two or more 
Slates ; between a State and citizens of another Stale ; 
between citizens of different States ; between cittzeos of 
the same State, claimmg lands under grants of di&rent 
States i and between a State, or the citizens thereof, and 
for^n states, citizens, or subjects." 

§ 309. In a work like the present, it is impossible to 
present a full exposition of the reasons for conferring the 
difierent portions of this jurisdiction, all having tbe same 
general object, the promotion of harmony, good order, 
and justice at home, and the preservation of peace and 
commercial intercourse abroad. In a general sununary, 
it may be said, that the jurisdiction extends to cases arising 
under the Constitution, laws, atid treaties, of the United , 
Slates, because the judicial powec ought to be coexten- 
sive with the l^isiative and executive powers, in order I 
to ensure unifbniu^ of intei pretation and operation of the | 
'Constitution, laws, and treaties, and the means of enforc- I 
ing ri^its, duties, and remedies, arising under them. It | 
extends to cases affecting ambassadors, pubiic ministers, I 
and consuls, because they are officers of foreign nations, ' 
entitled by the law of nations to the protection of our Gov- 
ernment ; and any misconduct towards them might lead 
to private retaliauons, or open hostilities, on the part of 
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the offended Government. It extends to cases of admi- 
ralty and maritime jurisdiction, because such cases grow 
out of, and are intimately connected witii, foreign com- 
merce and navigation, with offences committed on the 
ocean, and witii the right of making captures, and carry- 
ing on the operations of war. It extends to controver- 
sies, to which the United States are a party, because the 
Government ought to possess a right to resort to National 
courts, to decide all controversies and contracts, to which 
h is a party. It extends to controversies between two or 
more btates, in order to furnish a peaceable and impartial 
tribunal, to decide cases, ivhere different States claim 
conflicting rights, in order to prevent gross irritations, and 
border warfare. It extends to controversies between a 
State and the citizens of another State ; because a Slate 
ought not to be the sole judge of its own rights, as against 
the citizens' of other States. It extends to controversies 
between citizens of different States ; because these con- 
troversies may embrace questions, upon which the tribu- 
nals of neither State could he presumed to be perfectly 
impartial, from the peculiar public interests involved in 
them. It extends to controversies between citizens of 
the same State, claiming lands under grants of different 
States ; because a similar doubt of impartiality may arise. 
It extends to controversies between a State, or its citizens, 
and foreign States, citizens, or subjects ; because forei^ 
States and citizena have a right to demaitd ao impartial 
tribunal for the dedsion at cases, to which ihey are a par- 
ty ; and want of confidence in the tribunals of one par- 
ty may be fatal to the public tranquillity, or at least, may 
create a diatouinglni; sense of injustice. Even this cur- 
sory view cannot fail to satisfy reasonable minds of the 
importance of the powers of the National Judiciary to the 
tranquillity and sovereignty of the States, and to the pre- 
servation of the rights and liberties of the people. 

§ 310. But the subject is so important, and has so often 
become matter of political discussion, and constitutional 
inquiry, that it deserves to be examined more at large in 
this place. We shall, therefore, j»oceod to examiiiB 
eadx ot these cases, in which jurisdictioB is oonlaired, to 
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the ordaTf in irinch it stands, in order more foDj to com- 
praheod the particular reasons, on which it is fouoded. 

§ 311. And first : The judicial power exteoda to all 
cases in law and equity, arising uader the Constitution, the 
laws, and llie treaties, of the United States. And, by 
cases in liiis clause, we are to understand criminal, aa weB 
as civil, cases.' 

§ 312. The propriety of ilie delegation of jurisdiction, 
in *' cases arising under the Constilution," rests on tha 
obvious consideration, that there ought always to be some 
COnstitudwiBl method of giving efiect to constitutional 
provisions. What, for instance, would avail restrictians 
00 the authori^ of the State Legislatures, whhout some 
constitutional mode of enforcing the observance of them ? 
The States are, by the Constitution, prohibited from doing 
a variety of things ; some of which are incompatible with 
the interests of the Union ; others, with its peace and 
safety ; others, with ihe principles of good government. 
The imposition of duties on imported articles, the declar- 
ation of war, and the emission of paper money, are ex- 
amples of each kind. No man of sense will believe, that 
such prohibitions woiild be scrupulously regarded, without 
some effectual power in the Government to restraio, or 
correct the mfiactions of them. The power must be 
either a direct negative on the State laws, or an authority 
in the National courts to overrule such, as shall manifestiv 
he in 1 C ri I 

was thought by the Convention to be preferable to tlie 
former : and it is. without question, by far the mosE ac- 
ceptable to the Stales. 

§ 313. The same reasonine applies, with equal force, 
to " cases arising under the laws of the United tttates." 
In fact, the necessity of uniformity, in the interpretauon 
of these lajvs, would of itself settle eve^ doubt, that could 
be raised on ^e subject. " Thirteen mdependent courts 
of final jurisdiction over the same causes, (it was said,) is 
a Hydra in government, from which nothing but contra- 
diction and confusion can proceed." The niimber is now 
increased to twenty-six. 

§ 314. There is still more cogency, if it be possible, j 
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in the reasoning, as applied to " cases arising under trea- 
lies made, or which shall be made, under the authority 
of the United Slates. " Without this power, there would 
be perpetual danger of coUisioa, and even of war, with 
foreign powers, and an utter incc^acity to fulfil the brdi- 
miy obligations of treaties. The want of thb power was 
(as we have seen) a most mischievous defect in the Con- 
federation ; and subjected the country, not only to viola- 
lions of its pUghted faith, but to the gross, and almost 
proverbial, imputation of puaic insincerity. 

§ 315. It is observable, that the language is, that "the 
judicial power shall extend to all cases in late and equity," 
arising under the Constitution, Jaws, and treaties, of the 
United States. What is to be understood by "cases in 
law and^miit^^in^ this ctewei' Plainly, cases at the 
comm^r]aW^TB^l!ii^S3lffi^ijished from cases in equit^ 
according to the known distinction in the jurisprudence 
of England, which our ancestors brought with them upon 
their emigration, and with which all the American States 
were familiarly acquainted. Hero, then, at least, the 
Constitution of the United States appeals lo, and adopts, 
the common law, to the extent of making it a rule in the 
pursuit of remedial justice in the courts of the Union, IX 
the remedy must he in law, or in equity, according to the 
course of proceedings at the common law, in cases arising 
under the Constitution, laws, and treaties of the United 
i^iaies, it would seem irresistibly to follow, that the prin- 
ciples of decision, by wiiieh these remedies must be 
administered, must be derived from the same source. 
Hitherto, such has been the uniform interpretation and 
mode of administering justice, in civil suits, in the courts 
of the United States, in this class of cases. 

§316. Another inquiry may be, what constitutes a 
case, within the meanuig of this clause. It is clear, that 
the Judicial department is authorized to exercise jurisdic- 
tion to the full extent of the Constitution, laws, and trea- 
ties, of the United States, whenever any question respect- 
ing them shall assume sui:h a form, that the judicial pow- 
er is capable of acting upon ii. When it "has assumed 
such a form, it then becomes a case ; and then, and not 
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liH then, the judicial power attaches to it. A case, then, 
in the sense of this clause of tLe Constitution, arises, when 
some sul^ect, touchiug the Constitution, laws, or treaties, 
of the United States, is submitted to the court by a pat- 
ty, who asBflitB his rights in the form prescribed by law. 
In other words, a case is a suit in law or equity, instituted 
according to the regular course of judicial proceedings ; 
vad, when it involves any question arising under the Con- 
stitution, laws, or trealies, of the TJniled .Slates, it is within 
the judicial power ronfiiied lo the Ljiiioii, 

§ 317. Cases arising under the Constitution, as contra- 
distinguished from those, arising under the laws of the 
Qniied States, are such as arise from the powers conferred, 
or privileges granted, or rights claimed, or protection se- 
cured, or prohibitions contained, in the Constitution itself, 
independent of any particular statute enactment. Many 
cases of this sort may easily be enumerated. Thus, if a 
citizen of one State should be denied the privileges of a 
citizen in another State ; if a State should coin mooey, 
or make paper money a tender ; if a person, tried for a 
crime against the United States, should be denied a trial 
by jury, or a trial in the State, where the crime is charged 
to be committed ; if a person, held to labor, or service, 
in one Slate, tmder the laws thereof, shonld escape into 
another, and there should be a refiisal to deliver him up 
to the nartv. to whom such service or labor mav be due : in 
these, inn 1 r i s tl e ] o to he | d c IH 
decided Id be T 1 p ? nl tl (_ o t t on 
On the other hand, eases ansmg under the laws of the 
United Stales, are such as grow out of the legislation of 
Congress, withm the scope ot their constitutional autho- 
rity, whether ihev oonstituie the right, or privilege, or 
claim, 01- protection, or defence, of the partv. in whole 
.or in part, by whom tliev are asserted. The same rea- 
soning ap[)liea lo cases arising under treaties. Indeed, 
wherever, in a ludieial proceedine. any question arises, 
touching the validity ol a iroaiv, or statute, or authority, 
exercised under the Lniied t^tates, or touching the con- 
struction of any clause ol the Oonsiitution, or any statute, 
or treaty, of the United States : or touchmg the validi^ 
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otmy stataite, or authniQ^axerciaed under any State, oa 
the ^X)iuul of repognuicjr to the Canstitutioo, lawa, or 
trealMS, of the United States, it has been invariablr beld 
to be a case, to which the judicial power of the United 
States extends. 

§ 315. It has sometimes been suggested, that a case, 
to be within the purview of this clause, must be one, in 
which a party comes into court to demand something con- 
ferred on him by the Constitution, or a law, or a treaty, 
of die United States. But this construction is clearly too 
narrow. A case in law or equity consists of the right of 
the one part^, as welt as of ute other, and mi^ truly be 
said to arise nndor the CooBtitution, or a law, or a treaty, 
of the United States, whenever its correct decision de- 
pends on the construction of either. This is manifestly 
the construction given to the clause by Congress, by the 
25th secUon of the Judiciary act, (which was almost 
contemporaneous with the Constitution,) and there is no 
reason to doubt its solidity or correctness. Indeed, the 
main object of this clause would be defeated by any nar- 
rower conslructioa ; aince the power was conferred for 
the ^mrpose, m an especiat maimer, of pioduciag a imi* 
fomuty of construction of tbe Constitution, laws, and trea- 
ties, of the United States. 

§ 319. Cases may also arise tinder laws of the United 
Stales by implication, as well as by express enactment ; 
30 that due rtidress may be administered by the judicial 
power of ihc United States- It is not unusual for a le- 
gislative act to involve consequences, which arejiot ex- 
"pressed. Ad officer, for example, is ordered to arrest 
an individual. It is not necessary, nor is it usual, to say, 
that he shall not be punished for obeying this order. His 
Becurity is implied in the order itself. It is no unusual 
dung for an sot of Congress to imply, without expressing, 
this very ezenptkni from State control. The collectors 
of the revenue, the c^ers of the mail, the mint estab- 
lishment, and all those institutions, which are public in 
their nature, are examples in point. It has never been 
doubted, that all, who are employed in tlieni, arc protect- 
ed, while in the line of thrir duty ; and yet this protec- 



Digitized by GoOglC 



103 COXBTITUTIOIT OT THE UNITED STATEI.- 



tion is not expressed in any act of Congress. Il is inci- 
dental to, ana is implied in, the several acis, by which 
those institutions are created ; and it is secured lo the in- 
dividuals, employed in them, by the judicial power alone ; 
that is, the judicial power is the instrument employed by 
the Government in administering this security, 

§ 330. It has also been asked, and may again be asked, 
why the words, "cases in equitf," are iound m this 
clause f What equitable causes can BOw out of the Con- 
stitution, laws, and treaties, of the United States ? To 
this, the general answer seems at once clear and satisfac- 
tory. Ihere is hardly a subject of liiigaiion between 
individuals, which may not involve those ingredients of 
fraud, accident, trust, or kardsliip, which would render 
the matter an object of equitable, rather than of legal, 
jurisdiction, as the distinction is known and established in 
several of the States. It is the peculiar province, for 
instance, of a court of equity, to relieve against what are 
called hard bargains. These are contracts, in iriucb, 
thougb there may have been no direct iraud or deceit, 
sufficient to invalidate them in a court of law ; yet there 
may have been some undtie and unconscionable advan- 
tage taken of the necesaties, or misfortunes, of one of 
the parties, which a court of equity would not tolerate. 
In such cases, where foreigners were concerned on either 
side, it would be impossible for the Federal judicatories 
to do justice, without an equitable, as well as a legal ju- 
risdiction. Agreements to convey lands, claimed' imder 
the grafts of different States, may afford another example 
of the necessity of an equitable jurisdiction in die Federat 



States, where the format and technical distinction between 
LAW and EftciTT is not maintained, aa in other Slates, 
where it is exemplified by every day's practice. 

§331. The next clause, extends the judicial power 
"to all cases atTectlng ambassadors, other public min- ! 
isters, and consuls." The propriety of this delegation \ 
of power to the National .Tudiciary will scarcely be ques- 
tioned by any persons, who have duly reflected upon the 
subject. There are various grades of public ministers, | 



courts. This 




be so palpable in those 
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from ambassadors, (which is the highest grade,) dowTi to 
common resident ministers, whose rBnk, and diplomatic 
precedence, and authority, are well known, and well as- 
certained, in the law and usages of nations. But what- 
ever may be their relative rank and grade, public minis- 
ters of every class are the immediate representatives of 
their sovereigns. As such representatives, ihey owe no 
subjection to any laws, but those of their own counirv, 
any more than their sovereign ; and their actions are not 
generally deemed subject to the control of the private 
law of that Stale, wherein they are appointed to reside. 
He, that is subject to the coercion of laws, is necessarily 
dependent on that power, by whom those laws were made. 
Bu! public ministers ought, in order to perform their du- 
ties to their own sovereign, to be independent of every 
power, except that by which they are sent ; and, of con- 
sequence, ought not to be subject to the mere municipa! 
iiiiv of that nation, wherein they arc to exercise their 
functions. The rights, the powers, the duties, and the 
privileges, of public ministers, are, therefore, to be deter- 
mined, not by any municipal constitutions, but by the law 
of nature and nations, which is equally obligatory upon 
all sovereigns, andall states. Wfaattheserights, powers, 
duties, and privil^es are, are inquiries properly belong- 
ing to a treatise on the law of nations, and need not bo 
discussed hero. But it is obvious, that every question, 
in which tliese rights, powers, duties, and privileges are 
involved, is so intimately connected with the public peace, 
and policy, and diplomacy, of the nation, and touches tha 
dignity and interest of the sovereigns of the ministers 
concerned so deeply, that it would be unsafe, that they 
should be submitted to any other, than the highest judica- 
ture of the nation. 

§ o22. Consuls, indeed, have not in sliiclness a diplo- 
matic character. They are deemed to be mere commer- 
cial agents : ana, therefore, partake of the ordinary char- 
actor of such asents ; and are subject to the municipal 
h f I irlus, where they reside. Yet, as they 

are the public nsenls of the nation, to which they belong, 
and are olten entrusted wiib the performance of very deli- 
17 xill. 
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cate Tuncdons of state, and as they ini^ be graut^ em- 
barrassed by being subject to the ordinaiy jurisdicUoa of 
ioferior tribunals, State and Nadonal, it was thought 
lughly expedient to extend the original juiiadiction of the 
Supreme Court to them also. The propriety of vesting 
jurisdiction, in such cases, in some of the Natiooal courts, 
seems hardly to have been questioned by the moat zeal- 
ous opponents of the Constitution. And in cases against 
ainbas.';n(]nrs. nnd other forciiin ministers, and consuls, 
the jurisdiction has been deemed exclusive, 

§ 323. The next clause extends the judicial power 
"lo all f 1 I i J d on 

§ 3 L 1 i I J J d ( nd 

the word, " niantiuii;," ^as doubtless added to guard 
against any narrow inierpreiaiLon ol ilie preceding word, 
"adnuralty.") conferred by the Constitution, embraces 
two great classes of cases ; one dependent upon localitv, 
and the other upon the nature of the coatraci. The first, 
respects acts, or injuries, done upon the high sea. where 
all nations claim a common right and common jurisdic- 
tion ; or acts, or injuries, done upon the coast of the sea ; 
or, at farthest, acts and injuries done within the ebb and 
flow of the tide. The second, respects conti acts, claims, 
and services purely maritime, nnd loucliing rights and du- 
ties appertaining to commerce aivd navigation. The for- 
mer is again divisible into two great branches, one embrac- 
ing captures, and questions of prize arising by tlie riglits of 
war ; die other embracing acts, tuits, and injuries, strictly 
of civil cognizance, independent of belligerent operations. 

§ 335. By the law of nations, the cognizance of all 
captures, jwn belli, or, as it is more fanuliady phrased, 
of all ijuestions of pnta, and their iocideats, belongs ex- 
clusively to the courts of the country, to which the cap- 
tors belong, and from whom they derive their authority 
to make the capture- No neutral nation has any right to 
inquire into, or to decide upon, tlie validity of such cap- 
ture, even though it should concern property belonging 
to its own citizens or subjects, unless its own sovereign 
or territorial rights are violatsd ; but the sole and exclu- 
«ve jurisdiction belongs to the courts of the captnring bel- 
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ligerent. And iliis jurisdiclion, by ihc common consent 
of nations, is vested exclusiveJy in courts of admiralty, pos- 
sessing an original, or appellate jurisdiction. The courts 
of common law are bound to abstain from any decision of 
questions of this sort, whether they arise directly or indi- 
rectly in judgement. The remedy for illegal acts of cap- 
litre is, by the inatitiiiion of prosier prize proceedings in tbe 
jj)'i7,c coiiria of tile ciiptors. If justice be there denied, the 
nation itself becomes responsible to the parties aggrieved ; 
and if every remedy is refused, it then becomes a subject 
for the consideration of the nation, to which the parties 
aggrieved belong, which may vindicate their rights, either 
by a peaceful appeal to negotiation, or by a resort to arms, 
§ 326. It is obvious, upon tbe slightest consideratioD, 
that the cc^zaoce of eJI questions of prize, made under 
tbe autbori^ of tbe United States, ought to belong exclu- 
sively to the National courts. How, otherwise, can the 
legality of the captures be satisfactorily ascertained, or de- 
liberately vindicated ? It seems not only a natural, but a 
necessary, appendage to the power of war, and of negotia- 
tion with foreign nations. It would otherwise follow, [hat 
the peace of the whole nation might be put at hazard, at 
any time, by the misconduct of one of its members. It 
could neither restore, upon an illegal capture ; nor, in many 
cases, afford any adequate redress, lor the wrong ; hot 
punish the aggressor. It would be powerless and palsied. 
It could not perform, or compel the performance, of tbe 
duties required by the law of nations. It would be a 
sovereign, without any solid attribute of sovcrcicntv ; and 
move in chains, only to beiray its own imbecility. Even 
under the Confederation, the power to decide upon ques- 
tions of capture and prize was exclusively conferred, in 
the last resort, upon the National court of appeals. But, 
like all other powers conferred by that instrument, it was 
totally disregarded, wherever it interfered with State 
policy, or with extensive popular interesis. we nave 
seen, Hiat tbe sentences of the National prize court of 
appeals V/qtb treated as mere nullities ; and were incapa- 
ble of being enforced, until after the establishment of the 
present Constitution. The same reasoning, which conr 
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ducts US to the conclusion, that the National courts ought 
to have jurisdictioa of this class of admiral^ cases, con- 
ducts us equally to the conclusion, that, to be e^ctual 
for the administration of international juslJce, it ought to 
be exclusive. And, according, it has been constantly 
held, [hat this jurisdiction is excluaire in the courts of 
the United Slates. 

§ 327. The other branch of admiralty jurisdiction, 
(Ispendenc upon locality, respects civil acts, torts, and 
injuries done on the sea, or, in certain cases, on waters 
of tlie sea, where the tide ehhs and flows, without any 
claim of exercising the rights of war. Snch are cases of 
assaults, and other personal injuries ; cases of collision, 
or running of ships against each other ; cases of spoliation 
and damage, (as they are technlcnlly called,) such as ille- 
gal seizures, or depredations upon property; cases of 
illegal dispossession, or ^vitliholding possession from the 
owners of ships, conimonlv called possessory suits ; cases 
of seizures under muniripnl audiority for supposed breach- 
es of revenue, or oilier proliibilory laws ; and cases of 
salvage for meritorious services performed, in saving 
property, whether derelict, or wrecked, or captured, or 
otherwise in imminent hai^ird from extraordinary perils. 

§ 338. It is obvious, that this class of cases has, or 
may have, an intimate relation to the rights and duties of 
foreigners, in navigation and maritime commerce. It may 
materially affect our intercourse uiih foreign slates ; and 
may raise many questions of international law, not merely 
touching private claims, hut national sovereignly, and 
national reciprocity. Thus, for instance, if a collision 
should take place ai sea between an American and a for- 
eign ship, many important questions of public law might 
be connected with its just decision ; for it is obvious, that 
it could not be governed by ihu mere municipal law of 
either country. So, if a case of recapture, or oiher 
salvage service, performed lo a foreign ship, should occur, 
it must be decided by the general principles of mariiiine 
law, and the doctrines of national reciprocity. Where a 
recapture is made of a friendly ship from the hands of its 
enemy, the general doctrine now established is, to restore 
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it upon salva^, if the foreiga coDntry, to which it belongs, 
adopts a reciprocal rule; or to coademn it 10 the reca|)- 
tors, if the like rule is adopted in the foreign coumry. 
And, in other cases of salvage, tlie doctrines of iiiternaiion- 
al and iniu iiime law come into full activily, rather than 
those of an y mere municipal code. Tiiere is, therefore, 
a ptjcLiliar litness in appropriating this class of cases to 
tlie National tribunals ; since tliey will be more likely to 
be there decided upon large and comprehensive princi- 
ples, and to receive a more uniform adjudication ; and 
thus to become more satisfactory to foreigners. 

§ 339. The remainii^ class respects contracts, claims, 
and services purely maritime. Among these, are the claims 
of material-men and others, for repairs and outfits of ships 
belonging to foreiga nations, or to other Slates ; bottom- 
ry bonds, for moneys lent on ships in foreign ports, to 
relieve their distresses, and enable them to complete their 
voyages ; surveys of vessels damaged by perils of the 
seas ; pilotage on the high seas ; and suits for mariners' 
wages. Those, indeed, often arise in the course of the 
cocnmerce and navigation of the United States ; and 
seem emphatically to belong, as incidents, to the power 
to regulate commerce. But they may also affect the 
commerce and navigation of foreign nations. Re[>airs 
may be done, and supplies be furnished, to foreign ships ; 
money may be lent on foreign bottoms ; pilots^ and 
mariners' wages may become due in voyages in foreign 
employment ; and in such cases, the general maritime law 
enables the courts of admiralty to administer a wholesome 
and prompt justice. Indeed, iu many of these cases, as 
the courts of admiralty entertain suits in rem, (that is, 
upon the thing,) as well as in personam, (that is, upon 
die person,) they are often the only courts, in which an 
effectual redress can be afforded, especially when it is 
desirable to enforce a specific maritime lien, or claim, in 
the nature of a pledge. 

§ 330. So tharwe see, that the admiralty jurisdiction 
naturally connects itself, on the one hand, with our diplo- 
matic relations and duties to foreign nations, and their 
subjects ; and, on the other hand, with the great intsr^ta 
17* 
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of navigatioa and commerce, foragn and doiaestic. There 
is, tbeB, a peculiar wisdom in giving to the Nadooal Goveni- 
meot B jurisdiction of this sort, which cannot be wielded, 

excepi for the general good ; and which muliiplies the 
seciirit>e= for the public peace abroad, and gives to com- 
merce and navigation the most cncouragmg sappon at 
home. It may bo added, ihiii, m many of die casi^s 
included in these latier classes, iha same reasons do not 
exist, as m cases of prize, for an exclusive jurisdiction ; 
and, therefore, whenever the common law is conipeieiu 
to give a remedy m the State courts, they may retain 
their accustomed coDCUirent junsdictiou m the adimnis- 

§ 331. We have been tlius fitr considering the admi- 



ebb and How of the tide : at laasi. in such as are out of 
the body of anv cmmlv ol a .-Stale. In these places, the 
jurisdiction oi rht; courts oi admiralty over oSences is 
exclusive ; for that of tbe couris of common law is hmi- 
led to such ofrcnces. as are committed withm the body of 
some county. And on the seacoast, there is an alter- 
nate, or divided jurisdiction of the courts of common taw, 
and admiralty, in places between high and low water 
mark ; the former having jurisdiction ivhen, and as far as 
the tide is out, and the laiier when, and as far as the tide 
is in, or to high water marlt. Tliis criminal jurisdiction 
of the admiralty is therefore exclusively vested in the 
National Govemmeut ; and may be exercised over such 
crimes and offences, as Con|;ress may, from time to time, 
delegate to the cognizance of the Nalional courts. The 
prtmriely of vesting this criminal jurisdiction in the Nation- 
al Government depends upon the same reasomng, and is 
estahlished hf the same general considerations, as have 
been already suggested in regard to civil cases. It is 
essentially connected with the due regulation, and pro- 
lection of our commerce and navigation on the high seas, 
and with our rights and duties in regard to foreign nations, 
»od ttieir subjects, in the exercise of common sovereignly 
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on llie ocean. The States, as siicJi, are not known in our 
intercourse wiili foreign nations, and are not recognized 
as common sovereigns on tlie ocean. And if tliey were 
jienniited to exercise criminal or civil jurisdiction there- 
on, there would he endless embarrassments, arising from 
ihe conflict of their laws, and the most serious dangers 
of perpetual controversies with foreign nations. In short, 
the peace of the Union would be cooatantl^ put at bazard 
by acts, over wbich it bad no control ; and by assertions 
of right, which it might wholly disclaim. 

§332. The next clause extends the judicial power 
" 10 controversies, to which the United States shall he a 
party." It scarcely seems possible to raise a reasonable 
tlouhr, as lo the propriety of giving to the National courts 
jurisdiction of cases, in which the United Stales are a 
party. It would be a perfect iioveliy in the lilstory of 
national jurisprudence, as ivuU as of pubhc law, that a 
sovereign had no authority to sue in his own courts. Un- 
less this power were given to the United Stales, the en- 
forcement of all their rights, powers, contracts, end privi- 
leges, in their sovereign capacity, would he at llie mercy 
of the States. They must be enforced, if at all, in the 
State tribunals. And there would not ocdy not be any 
compulsory power over those courts to perform such func- 
tions ; but there would not be any means of producing 
uniformity in their decisions. A sovereign, without the 
means of enforcing civil rights, or compelling the perfor- 
mance, either civilly or criminally, of public duties, on 
the part of the citizens, would be a most extraordinary 
auomaly. It would prostrate the Union at the feet of 
the Slates. It would compel the National Government 
to become a supplicant for justice before the judicature of 
those, who were by other parts of the Constitution placed 
in subonUnation to it. 

§ 333. The next clause extends the judicial power 
"to controversies between two or more States ; between 
a State and the citizens of another State ; between citi- 
zens of different Stales, claiming lands under grants of 
different Slates; and between a Stale, or the citizens 
thereof, and foreign Stales, citizens, or subjects." Of 
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tbeae, we will speak io tbeir order. And, first, "Contro- 
versies between two or more Stales." This power seems 
to be essential to the preservation of the peace of the 

Union. History gives us a liorrid picture of the dis- 
sensions and private wars, wliicli dislracied and desolated 
Germany, prior to the institution of the imperial cliamber 
by Maximilian, towards the close of tlie fifteenth century ; 
and informs us, at the same time, of the vast influence of 
that institution, in appeasing tlie disorders, and establish- 
ing the tranquillity, of ihu empire. This was a court in- 
vested with authority to decide finally all differences among 
the meDibers of ibe Germanic body. Bat we need not 
go for illustcatioDS to the history of other countries. Oar 
own has presented, in past times, abundant proofs of the 
irritating effects resulting from territorial disputes, and in- 
terfering claims of boundary between the States. And 
there are yet controversies of this sort, which have brought 
on a border warfare, at once daligerous to public repose, 
azid incompatible with the public interests, 

§ Under the Confederation, authority was given 

to liie iS'aiional Government, to hear and determine, (in 
the manner pointed out in the article,) in the last resort, 
OS appeal, all disputes and differences between two or 
more States concerning boundary, jurisdiction, or any 
Other cause whatsoever. Before the adoption of this in- 
stniment, as well as afterwards, verv irntaiine and vexa- 

m respect lo son. lurisdiciion, and ooundarv ; ana iiireat- 
ened the most serious public mischiefs. Some of these 
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tion was often practically asserted, aa iii the case of the 
dispute between Massachusetts and New Hampshire, de- 
cided by the Privy Council, in 1679 ; and in the case of 
the dispute between New Hampshire and New York, in 
1764. Lord Hardwicke recognised this appellate juris- 
diction in the most deliberate manner, in the great case of 
fyilliam Penn v. Lord BalUmore. The same neceasity, 
wliich gave rise to it in our cDlonial state, must contisue to 
operate through aU future time. Some tribuaal, exercis- 
ing such authority, is essential to prevent an appeal to 
the sword, and a dissolution of the government. That it 
ought to be established under the National, rather than 
under the State, Government ; or, to speak more properly, 
that it can be safely established under the former only, 
would seem to be a position self-evident, and requiring no 
reasoning to su|j|)ort it. It may justly be presumed, that 

sort, [lie decision will be impartially made, according 10 
the principles of justice ; and all the usual and most ef- 
fectual precautions are taken to secure this impartiahty, 
by confiding it to the highest judicial tribunal. 

§336. Next: "Controversies between a Slate and 
" the citizens of another State." There are other sourc- 
es, besides interfering claims of boundary, from which 
bickerings and animosities may spring up among the mem- ' 
bers of the Union. The past experience of the Country 
Jias furnished some melancholy instances of this truth. 
Under the Confederation, Ijws, of a character utterly in- 
defensible in point of justice and principle, were passed la 
some of the Stales, atiecting the rights of citizens of other 
Slates. And though the Constitution establishes particu- 
Jar guards against the repetition of those instances, which 
have hitherto made their appearance ; yet it is warranta- 
ble to apprehend, that the spirit, which produced them, 
will assume new shapes, that could not be foreseen, nor 
specifically provided against. Whatever practices may 
have a tendency to distract the harmony of the Slates, are 
proper objcfl;; of national superintendence and control. 
It may be esteemed the basis of the Union, that ' tha 
citizeus of each Slate shall be entitled to all the privileges 
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and immunities of ciliaens of tlie several Stales.' And 
if it be a just principle, lhat every government ought to 
possess ttie means of executing its own provisions bj^ its 
own Butboriqr, it will follow, that, in order to the in¥K>la- 
ble HHUntenBnce of that equality of pririleges and immuni- 
ties, to which the citizens of the Union will be entitled, the 
National Judiciary ought to preside in ali cases, in which 
one State, or its citizens, are opposed to another Slate, 
or its citizens. To secure the full effect of so fimdameii- 
lal a provision against all evasion and subterfuge, it is 
necessary, that iis inter pre lation should be committed to 
that tribunal, which, having no local aiiachments, will be 
likely to be impartial between the different States and 
their citizens, and which, owing its official existence to 
the Union, will never be likely to feel any bias inauspi- 
cious to tbe principles, on which it is founded. It may t>e 
added, that the reasonableness of the agency of the Na- 
tional courts in cases, in which the Stale tribunals cannot 
be supposed to be impailial, speaks for it. No man 
ought certainly to be a judge in his own cause, or in any 
cause, in respect to which he has the least interest or 
bias. This principle naa no mconsiaeraoie weignt in 
designating the national courts, as the proper tribuni^s for 
the determination of controversies between different States 
and their citizens. 

§ 337. And here a most important question of a con- 
stitutional nature was formerly litigated ; and lhat is, wheth- 
er the jurisdiction, given by the Constituti<», in cases, 
in which a State is a party, extended to suits brought 
^igainst a State, as well as by it, or was excludvely con- 
fined to ihe latter. It is obvious, lhat, if a suit could be 
brought, by any citizen of one State against another Swte, 
upon any contract, or matter of property, the Slate would 
be constantly subjected to judicial action, lo enforce pri- 
vate rights against it in its sovereign capacity. Accord- 
ingly, at a very early period, numerous suits were brought 
against particular Slates by their creditors, to enforce tbe 
payment of debts, or other claims. The question was 
made, and most elaborately considered, in the celebrated 
case of Chisholm v. Georgia ; and the majority of tho 
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Supreme Court held, that liie judicial power, under the 
Ccusiiiuiion, apfilied equally lo suits brought by, and suits 
brought agaittst a Stale. All the learned judges, on that 
occasion, delivered opinioDS, coataining the grounds of 
their respective judgements. It is not my intention lo go 
over these grounds, although tbey are stated with great 
ability and legal learning, and exhibit & very thorough 
iiiasiery of the whole subject. The decision created 
general alarm among the States ; and an amendment was 
proposed, and ratified by the Slates, by which the pow- 
er was entirely taken asiay, so far as it regards suits 
brougld against a Pitalc. it U in the. follow ing words : 
" The judicial powei" of the United States shall not he 
construed to extend to any suit in law, or equity, com- 
menced or prosecuted against one of the United Slates, 
by citiKens of another Stale, or by citizens, or subjects 
ol any foreign State." This amendment was construed 
to include suits then pending, as well as suits to he com- 
menced thereafter ; and, accordingly, all tlie suits then 
pending were dismissed, without any furtlier adjudication. 

§ 333. Sbce this amendment has been made, a ques- 
tion of equal importance has arisen ; and that is, whether 
the amendment applies to original suits only, brought 
against a State, leaving the appeliale jurisdiction of the 
Supreme Court in its full vigor over all constitutional 
questioos, arising in the progress of any suit brought by a 
State, in any State court, against any private cidzen or 
alien. But this question will more properly come under 
review, when we are considering the nature and extent 
of the appellate jurisdiction of the Supreme Court. Al 
present, it is only necessary to state, that it has been sol- 
emnly adjudged, that the amendment applies only to orig- 
inal suits against a Stale ; and does not touch the appel- 
late jurisdiction of the Supreme Court lo re-p.t:iinino, on 
an appeal or writ of error, a judgement or decree render- 
ed in any State court, in a suit brought originally by a. 
Stale against any private person. 

§ 339. Another inquiry, suggested by the original 
clause, as well as by the amendment, is, when a Slate is 
properly to be deemed a party to a suit, so as to avail 
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iisdf of, ac to cxuiiipt itself from, the operation of the 
jui-isilicLicn conferred by the Constitution. To such an 
inquiry, llie proper answer is, that a State, in the sense 
of the Constiiirtion, is a parry only, when it is on the rec- 
ord as such ; and it sues, or is sued in its poiitical capaci- 
ty. It is not sufficient, that it may have an interest in a 
suit betweea other porsons, or that its rights, powers, priv- 
iletree. or duties, mav come therein .incidentally in quas- 
uon. It must be in lertns a plamufi* or defeiidBni. so ihai 
the judgement, or decree, may be bmding upon ii, as it w 
in nnmmon suns, hmdms upon parties and privies. 1 he 
point arose in an early stage of the government, in a suit 
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established is, that a Stale is not n party in the sense of 
the Constitution, unless it appears on the record, as such, 
ejther as plaintifi or defendant. It is Dot sufficient, that 
It may have an mieresi m the cause, or that the parties 
before the Court are sued for ads done, as agents of the 
Stale. In short, the very immnoity of a State from be- 
ins made a parrv, constiUiles, or may constitute, a solid 
ground, why the suit should be maintained against other 
parties, who act as its aaents. or claim under its title : 
althouEh otherwise, as the prmcipal. it might be fit. that 
the oiaie should be made a party upon the common 
principles o! a court of equity. 

I he same principle applies to casra. where a 
aiiuc has an interest m a corporanon : as. when it is a 
BLui;kiiolder in an incorporated bank, the corporation is 
stiU suable, although the Slate, as such, is exempted 
from any action. The State does noi. by becomlns a 
corporator, identify itsell with the corporation. 'J he 
bank, in such a case, is not the Stale, although 
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1^ an act of Ctm^esa to (he postmaster-general, to brine 
suits in his official capacity. lo sucli suits, ilie United 
States are not understood to be a party, altiiough the 
suits solely regard their interests. Tlic posiinasier -gener- 
al does no!, ill such eases, sue under liiu clause giving ju- 

sliall be a pariy ;" but under the clause esionding liie juris- 
diction to cases arising under the laws of the United Stales. 

§ 341. It may, tbeii, be laid down, as a rule, which 
admits of no exception, that, in all cases under the Con- 
stitution of tUe United States, where jurisdiction depends 
upon the par^, it is tbe party named on the record. 
Consequentljr the smendoieut, above referred to, which 
restraitis the jurisdiction granted by the Constitution over 
suits against States, is of necessity limited to those suits, in 
which a Slate is a party on the record. 'J'lie amendment 
has its full effect, if the Constitution is cousirucd, as it 
would have been construed, had the jmisdiciion never 
been extended to suits brought against a State by the 
citizens of another Slate, or by aliens. 

§342. Next: "Controversies between citizens of 
different Stales." Ailhough the necessity of this power 
may not stand upon groimds qmte as Strong, as eome of 
the preceding, there are h^ motives of state policy and 
public justice, by which it can ho clearly vindicated. 
There are many cases, in which such a power may be 
indispensable, or in the highest degree expedient, to carry 
into effect some of ibe privileges and immunities con- 
ferred, and some of the prohibitions upon States expressly 
declared, in the Constitution. For example : It is de- 
clared, that " the citizens of each Slate shall be entitled to 
all the privileges and immunities of citizens of the several 
States." Suppose an attempt is made to evade, or with- 
hold these privileges and umntHuties, would it not be 
right to allow the party a^pieved an opportoni^ of claim- 
ing them, in a contest vnth a citizen of the State, before 
a tribunal, at once national and impartial ? Suppose a 
State should pass a tender taw, or law impairing Uie oUi- 
gation of private contracts, or should, in the course of its 
legislation, grant unconstitutional preferences to its own 
18 xm. 
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citixens, is it not clear, that the jurisdiction to enforce the 
oUirations of the Constitution, in such cases, ouglit to 1m 

confided to the national tribunals ? These cases are not 
purely imaginary. They have actually occurred ; and may 

uf'siate legislaiion.^ What was ilie fact under ilie Con- 
federation ? Each Slate was obliged to acquiesce in the 
degree of justice, which another State might choose to 
yield to its citizens. There ivas not only danger of ani- 
mosities growing up from this source ; but, in point of 
&ct, there did grow up retaliatory legislation, to meet 
such r«il or imagined ^evances. 

§ 343. Nothit^ can conduce more to general harmony 
and confidence among ail the States, Xma a conscious- 
ness, that controversies are not exclusively to be decided 
by the State tribunals ; but may, at the election of the 
party, be brought before the National tribunals. Besides ; 
it cannot escape observation, that the judges in diferent 
States hold their offices by a very different tenure. Some 
hold during good behavior ; some for a term of years ; 
some for a single year ; some are irremovable, except 
upon impeachment ; and others may be removed upon 
address of the Legislature. Under such circumstances, it 
cannot but be presumed, that there may arise a course 
of State policy, or Slate legislation, exceedingly injurious 
to the interests of the citizens of other States, both as to 
real and to personal pri>|ierty. It would require an un- 
common exercise of candor or credulity to affirm, that, in 
cases of this sort, all the State tribunals would be wholly 
without Slate prejudice, or State feelings ; or, that they 
would be as earnest in resisting the encroachments of 
Slate authority upon tlie just rights, and interests of the 
citizens of other States, as a tribunal differently consti- 
tuted, and wholly independent of State authority. And, 
if justice should be as fairly and as firmly administered in 
the former, as in the latter, still the mischiefs would be 
most serious, if the public opinion did not indulge such a 
belief. Justice, in cases of this sort, should not only be 
above all reproach, but above all suspicion. The sources 
of Stale irrilatioos and State jealousies are spflicieuily 
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numerous, without learii^ open one ao copious and con- 
stant, aa the belief, or the dread, of wrong id I be adminis- 
tration of Slate justice. Besides; if the pubUc confidence 
should ccStinnc to follow the Slate tribunaia, (as in many 

■cases it doubilcss will,) iho provision will become inert 
and harmless ; lor, as die parly have his election of 
tlie forum, he will not be inclined to desert the Stale 
courts, unless for some sound reason, founded either in 
ihe nature of ills cause, or in ihe influence of State pre- 
judices. On the other hand, there can be no real danger 
of injustice to the other side in the decisions of the Na- 
tioDU tribimals ; because Ihe cause must still be decided 
upon the true principles of the local law, and not by tmj 
foreign jurisprudeQce. There is another circumstance of 
no small importance, as a matter of policy; and that is, 
tlie tendency of such a power to increase the confidence 
and credit between the commercial and agricultural States. 
No man can be insensible to the value, in promoting credit, 
of the behef of there being a prompt, efficient, and impar- 
tial administration of justice in enforcing contracts. 

§ 344. Tiie next inquiry, growing out of ibis part of 
the clause, is, who are \o be deemed citizens of different 
States, mtbin the meaning of it. Are all persons bom 
withm a State to be always deemed citizens of that Slate, 
notwilhslanding any change of domicil ? Or does their 
citizenship change with ihcir change of domicil ? The 
answer to this inquiry is equally plain and satisfactory. 
Tiie Constitutioti having declared, that the citizens of 
each State shall be entitled to all privileges and immu- 
nities of citizens in the several States, every person, who 
lA a citizen of one State, and removes into another, with 
tbe intention of taking up his residence and inhabitancy 
there, becomes ipso facto a citizen of tlie State, where 
be resides ; and he then ceases to be a citizen of the 
State, from which he lias removed his residence. Of 
course, when he gives his new residence, or domicil, 
and returns lo his native, or other Slate residence or d<Mn- 
icil, he reai^quires llie ch;iracler of llie latter. What cir- 
cumstances shall coiisiitute such a change of residence or 
domicil, is an inquiry, more properly belonging to a trea- 
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the upon public or municipal law, than to commeDtaries 
upon consiitutional law. In general, however, it may be 
said, that a removal Trom one State into another, with an 
inteutioD of residence, or with a design of becolliiiig an io- 
babiiant, constitutes s change of domicU, and of course a 
change of ciUzensbip. But a peraoa, who is a native citi- 
zen of one State, never ceases to be a citizen thereof, until 
he has acquired a new citizenship elswhere. Residence in 
a foreign country has no operation upon liis cliai acler, as 
a citizen, ahhough it may, for purposes of trade and com- 
merce, impress him with tlie character of tlie country. 
To change alle^ance is one thing ; to change inbabitancy 
is quite another thing. The right and the power are not 
coextensive in each case. Eveiv citizen of a State ii 
ipso facto a citizen of the United States. 

§ 345. And a person, who. is a naturalized citizen of 
the Uinted States, by a like residence in mj State in die 
Union, becomes ipso facto a citizen of that State. . So a 
citizen of a Territory of the Union, by a like residence, 
acquires the character of the State, where he resides. 
But a naturahzed citizen of the United States, or a citizen 
of a Territory, is not a citizen of a Slate, entitled to sue 
in the courts of (he United Slates, in virtue of that char- 
acter, while he resides in any such Territory, nor unlU he 
has acquired a residence or domicil in the particular State. 

§ 346. A corporation, as such, is not a citizen of a 
State, in the sense of the Constitution. But, if all the 
members of the corporatioD are citizens, their character 
will confer jurisdiction ; for then it is substantially a suit 
by citizens, suing in their corporate name. And a citizen 
of a State is entitled to sue, as such, notwithstanding he 
is a trustee for otliers, or sues in autre droit, as it is 
technically called, that is, as representative of another, 
Thus, a citizen may sue, who is a trustee at law, for the 
benefit of the person entided to the trust. And an ad- 
ministiator, and an executor, may sue for the benefit of the 
estate, which they represent; for, in each of these cases, 
it is their personal suit. But if citizens, who are parUes 
to a suit, are merely nominally so ;. as, for instance, if roa- 
gisirates are officially required to allow suits to be hrought 
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in ibeir names for the use or benefit a citizen or abeiii 
tbe latter are deemed the substantial parUes enutled to 
sae. 

§347. Next: "Controversies between citizens of 
the same Slate, claiming lands under grants of different 
States." This clause was not m the first draft of ilie 
Constitution, but was added wnhout any known objection 
to its propriety. It is the only instance, in which the 
Constitution directly contemplates the coiriiizance of dis- 
putes between citizens of ihe same htate : but certamly 
not the only one, in which they may indirectly, upon Coii- 
stitutional questions, have the benefit of the judicial power 
of the Union. It has beea alrea^ reouu'ked, that the rea- 
sonableness of the agency of the National courts, in cases 
in which the State tribunals cannot he supposed to be im- 
partial, speaks for itself. No man ought certainly to be 
a judge in his own cause, or in any cause, in respect to 
which he has the least interest or bias. This principle 
has no inconsiderable weight in designating the National 
courts, as the proper tribunals for the determination of 
controversies between different States and their citizens. 
And it ought to have the same operation, in regard to some 
cases hetween citizens of the same State. Claims to land 
under grants of difierent States, founded upon adverse 
I»%tenstoQs of boundary, are of this description. The 
. courts of neither of the granting Slates could be expected 
to be unbiassed. The laws may even have prejudged 
'he question, and tied the courts down to decisions in 
favor of the grants of the State, to which they belonged. 
Where this has not been done, it would be natural, 
that the judges, as men, should feel a strong predilection 
for the claims of their own government. And, at all 
events, the providing of a tribunal, having no possible in- 
terest on the one side, more tban the other, would have 
a most salutary tendency in quieting the jealousies, and 
i^isarniing the resentments of the State, whose grant should 
he held invahd. This jurisdiction attaches not only to 
grants made by different States, which were never united j 
but also to grants made by different States, which were 
originally united under one jurisdiction, if made shwa the 
18* 
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srpnr^ilion, :illlin\i!rli the origin of llie lille may be traced 

^ Jld'. .Nu^t: ''Colitiovi^r.sies bL'Uveen a Slate, or the 
citizens thereof, and foreign stales, citizens, or subjects." 
This provision has been vindicated in the following brief, 
but powerful manner. The peace of the whole ought 
not to be left at the disposal of a part. The Union will I 
undoubtedly be answerable to foreign powers for the con- 
duct of its memhors. And the responsibility for an injury I 
oijirm cvnr to lie; accompanied with the faculty of pre- 
venting it. As the denial or perversion of justice, by the 1 
sentences of courts, is with reason classed among the just ' 
causes of war, it will follow, that (be National Judiciary 
ought to have cognizance of all causes, in which the citi- 
zens of other countries are concerned. This is not less 
essential to the preservation of the public faith, than lo 
the security of the public tranquillity. A distinction may 
perhaps be imagined between cases arising upon treaties 
and the laws of nations, and those, which may .stand merely 
on the fooling of the municipal law. The former kind | 
may be supposed proper for the National jurisdiction ; the ■ 
latter for that of the States. But it is at least problemat- 
ical, whether an unjusl sentence against a foreigner, where 
iho subject of controversy was wholly relative to the kx 
loci, as it is called, that is, to the local law, would not, if 
unredressed, be an aggression upon his sovereign, as well 
as one, wiiich violated the stipulations of a treaty, or tije 
general law of nations. And a siill greater objection to 
the distinction would result from the immense difficulty, if 
not impossibihiy, of a practical discrimination between the 
tases of one complexion, and those of the other. So 
great a proportion of the controversies, in which foreign- 
ers are parlies, invoive national questions, that it is by far 
the most safe, and most expedient, to refer all those, in j 
which tliey arc concerned, to the National tribunals. t 

§ 349. In addition to these suggestions, it may be re- ' 
marked, that it is of great national importance to advance 

iiublic, as well as private credit, in otir iatercourse with 
tatafOi nations and their subjects. Nothing can be more 
beneficial in diis respect, than to create an impartial tri- 
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bunal, to wliich ihey may have resort upon all occasions, 
when it may be nenc?';'iarv lo n.'ic'oriniii. or cnforre ilii^ir 
rights. Besides I llj 1111 

to be administered in cases of loreigners. is often vp.Ty dis- 
tinct from the mere municipal code of a State, and de- 
pendent upon the law merchant, or the more enlai^ed 
consideration of iuiernauonal riaihts and dniies. in a caag 
of conflict of the foreign and domesiLc laws. And it may 
fairly be presumed, that the National tribunals will, from 
(he nature of their ordinary funciions, hecniiie better ac- 
quainted with tlie general principles, which regulate sub- 
jects of this nature, than other courts, however enlirfiten- 
ed, which are rarelv required to discuss them. 

§350. Inrcgad b \ 

state and a foreiga state, it is obvious, that the suit must, 
on one side at leasi, ue wnouy vLiiuni^ny, i\d lureigii 
State ctm be compelled to Jiecome a party, plaintiff or de- 
fradant, ia any of our tribunals. If, therefore, it chooses 
to consent lo the institution of any suit, it is its consent 
alone, which can give effect to the jurisdiction of the 
court. It is certainly desirable, to furnish some peaceable 
mode of appeal in cases, where any controversy may exist 
between an American state and a foreign stale, sufficiently 
important to require the grievance to be redressed by any- 
other mode, Iban tbroL^h tbe instrumentality of negotia- 

§ 361. The inquiry may here be made, who are to be 
deemed ahens, entitled to sue in the courts of the United 
States. Tbe general answer is, any persoii, who is not 
a citijien of the United States. A foreigner, who is nat- 
uralised, is DO longer entitled to the character of an alien. 
' And when an alien is the substantial party, it matters not, 
whether he is a suitor in his own right ; or whether be 
acts, as a trustee, or a personal representative ; or whether 
he is compellable, by the local law, lo sue liirongh some 
official organ. A foreign corporaiion, established in a 
foreign country, all of whose members are aliens, is en- 
tided to sue in tbe same manner, that an alien may per- 
■ooally sue in the courts of tbe Union. It is not siiff- 
cient lo Test the jurisdiction, that an alien is a party to 
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tbs suit, unless the other pu^ be a citizen. Britidi ^ 
jects, bora before the Amencan Rerolution, are 1^ be 

deemed alieos ; and.maysue American citizens, bora be- 
fore ihe Revolution, as well as those bom since that pe- 
riod. The Revolution severed the ties of allegiance ; and 
tiiado the inhabitants of each country aliens to each other. 
In relation ta aliens, however, it should be stated, (hat 
they liavc a right to sue only, while peace exists between 
their country and our own. For, if a war break out, and 
they thereby become alien enemies, their right to sue is 
suspended, until the return of peace. 

§ 353. We bave now finiuied our review or all the 
classes of cases, to which the judicial power of tlie Uuitcd 
States extends ; sad this review wtU (we trust) amplv 
establish the reasonableness, the sound policy, and in many 
cases, the indispensable necessity, oi confjuing this juris- 
diction on the National Govorflment. The next inquiry 
naturally presented, is in what mode this jurisdiction is to 
be exercised, and in what courts it is to be vested. The 
next clause of the third article, answers the inquiry. It 
is as follows ; " In all cases affecting ambassadors, other 
public ministers, and consuls, and those, in which a Stale 
shall be a parQr, the Supreme Court shall have ori^nal 
jurisdicticHi. In all the otlier cases before mentioned, tho 
Supreme Court shall have appellate jurisdiction, bodi as 
to law and fact, with such exceptions, and under such 
regulations, as the Congress shall make." 

§ Sys. Tiy original jurisdiction, is here meant, that the 
party may commence his suit directly, and in the first in- 
stance, in the t^upreme Court; by appellate jurisdiction 
is meant, a rl^lji to revise the decision or judgement, 
made by some oilier court, in which^the suit has been in- 
stituted. For reasons of the highest putilic policy, orig^al 
jurisdbUoD is given to the Supreme Court in eases, in 
which fordgn nations aud the States are conceraed, as 
more appropriate to their dignity, and, under all circum- 
stances, more fit to receive the decision of the highest 
tribunals. Other cases may conveniently be left to the 
mferior tribunals, and be brought by appeal for revision 
before the Supreme Court, if either party should require 
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it, leaving to Congress ihe authority to regulate liie riglit 
of appeal, in the exercise of a sound discretion. 

§ 354. There are some additional suggestions upon this 
clause, which may, perhaps, be useful to that class of read- 
ers who desire to comprehend the full force and opera- 
lioii of this clause, in its various practical bearings.' 

§ 355. The first remark, nnsin^ out ol this clause, is, 
that, as the judicial power ol tlic L nitcd titates extends 
to all the cases entimerated in the Uonsinution, it may ex- 
tend to all such cases, in anv torm, m which judicial power 
may be exercised. It mav, iherelore, extend to liieni in 
the shape of original, or of appellate jurisdiction, or of 
both ; for there is nothing m the nature of the cases, 
which binds to the exercise ot the one in preference to the 
other. But it is clear, from the language of ihe Consti- 
tution, that, in one form or liie other, it is absolutely obli- 
gatory upon Congress, to vest all the jurisdiction in tlie 
National courts, in that class of cases, at least, where it 
has declared, that it shall exteod to " all cases." 

§ 356. In the next. place, the jurisdiction, which is 
by the Constitution to he exercised by the Supreme Court 
in an ortgtJMl form, is very limited, and extends only to 
cases affecting ambassadors, and other pubhc ministers, 
and consuls, and cases, where a State is a party. And 
Congress cannot constitutionally confer on it any other, or 
further original jurisdiction. This is one of the appropri- 
ate illustrations of the rule, that the affirmation of a power 
in particular cases, excludes it in all others. The clause 
itself would otherwise be wholly inoperative and nugatory. 
1 f it had beea intended to leave it to the discretion of Con- 
gress, to apportion the judicial power between'the Su- 
preme and inferior courts, according to the will of that 
body, it would have been useless to have proceeded fur- 
tlier, than to define the judicial power, and tiie tribunals, 
in which it should be vested. Affirmative words often, 
in their operation, imply a negative of other objects, ilian 
those affirmed ; and in this case, a negative, or exclusive 
sense, must be given to tlie words, or they have no oper- 

• The following seciions ot thia chaptor cnn be omkled by those, 
whose studiea may not enabls them fullj to undentsad this compli- 
oated ■ubject. 
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atioa at all. IT the solicitude of the ConTenilon, respect- 
ing OUT peace with foreign powers, might induce a provis- 
ion to be made, that ifae Supreme Court slmula liave 
original jurisdiction in cases, which might be supposed to 
affect them ; yet llie clause would have proceeded do fur- 
ther, than to provide for such cases, unless some further re- 
siriction upon the powers of Congress had been iotended. 
The di let lion, thai the Supreme Court sliall have appel- 
liile jurisdiclion, in all cases, wiili such i^xrepiions, asCoii- 
gress sliall make, will be do reblrielioii, nulcas the ivords 
are to be deemed exclusive of original jurisdiction. And 
accordingly, the dociriiie is firmly established, that the 
Supreme Court cannot constitutionally exercise any orig- 
inal jurisdiction, except in the enumerated cases. If Con- 
gress should confer it, it would be a mere nullity. 

§ 357. But, ahhough the Supreme Court cannot ex- 
ercise original jurisdiction, in any cases, except those 
specially enumerated, it is certainly competent lor Con- 
gress to vesi, in any inferior courls of llie United States, 
original jurisdiction of all olhei ca;c<, nm tlnis ^peciullv 
assigned to llic Supreme Court ; lor ilicie is nothing iji 
the Constitution, which excludes such inferior courls from 
the exercise of such original jurisdiction. Original juris- 
diction, so far as the Constitution gives a rule, is coexten- 
sive with the judicial power ; and except, so far as the 
Constitution has made any distribution of it among the 
courts of the United States, it remains to be exercised in 
an original, or an appellate form, or in both, as Congress 
may, in their wisdom, deem fit. Now, ihe Constitution has 
made no distribution, except of the original and appellate 
jurisdiction of the Supreme Court, it has nowhere in- 
sinuated, that the inferior tribunals shall have no original 
jurisdiction. It has nowhere affirmed, that they shatWiave 
appellate jurisdiction. Both are left unrestricted and .un- 
defined. Of course, as the judicial power is to be vested 
in the Supreme and inferior courts of the Union, both are 
under the entire control and regulation of Congress. 

§ 358. Another question, ofa very different nature, is, 
vlKther the Supreme Court can exercise appellate juris- 
diction in the clus of cases, of which original jurisdiction is 
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delegated to it by the Constitution ; in other words, wheth- 
er [he original jurisdiclion excludes the appellate ; and 
so, on the other hand, whether llie latter implies a DCgative 
of the former. I[ has been said, that the very disdnction, 
taken in the Constilulion, between origiaal and appellate 
jurisdiclion, presupposes, that, where the one can be ex- 
ercised, the other cannot. For example, since the orig- 
inal jurisdiction extends lo cases, where a Slate is a party, 
this is the proper form, in which such cases are to be 
brought before the Supreme Court ; and, therefore, a case, 
where a State is a ])arty, cannot be brought before the 
Court, in the exercise of its appellate jui iadiction ; for the 
affirmative here, as well as in the cases of original jnristlic- 
tion, includes a negaiive of 1 lie cases not enumerated, 

§ 359. If the correctness of this reasoning were ad- 
niiited, it would estabhsh no more, than that the Supreme 
Court could not exercise appellate jurisdiction in cases, 
where a State is a party. But it would by no means 
establish the doctrine, that tlie judicial power of the Uni- 
ted States did not extend, in aa appellate form, to such 
cases. The exercise of appellate jurisdiction is far from 
being limited, by the terms of the ConsUtution, to ihe 
Supreme Court. There can be no doubt, that Congress 
may create a succession of inferior tribunals, in each of 
which it may vest appellate, as well as original jurisdic- 
diction. Tliis results from the very nature of the dele- 
gation of the judicial power in the Constitution. It is 
delegated in the most general terms ; and may, therefore, 
be exercised under the authority of Congress, under every 
variety of form of original and of ajipeilate jurisdiction. 
There is notbii^ in the instrument, which restrains or 
limits tfae power ; aud it must, consequently, subsist in the 
utmost latitude, of which it is in its nature susceptible. 
The result, then, would he, that, if the appellate jurisdic- 

cording lo the terms of ihoC'onatilulion, be exercised by the 
Supreme Court, it might be exercised exclusively by an 
inferior tribunal. The soundness of any reasoning, which 
would lead us to such a conclusion, tna^ weQ be queadoned. 
§ 360. But the reasoning itself is not weU founded. 
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It proceeds npc»i the ground, that, because the character 
of ibe party alone, in some instances, entitles the Su- 
preme Court to maintain original jurisdiction, without any 
reference to the nature of the case, therefore, the char- 
acter of the case, which in other instances is made the very 
foundation of appellate jurisdiction, cannot attach. Now, 
that is the very ])oint of controversy. It is not only not 
adrailted, but it is solemnly denied. The argument might 
just as well, and with quite as much force, be pressed in 
the opposite direction. It might be said, that tlie appet' 
late jurisdiction is expressly extended by the Constitution 
to ail cases in law and equity, arising under the Constitu- 
tion, laws, and treaties of the United States, and, there- 
fore, in no such cases could the Supreme Court exercise 
original jurisdiction, even though a State were a party. 

§361. The next inquiry is, whether the eleventh 
amendment to the Constitution has effected any change 
of the jurisdiction, thus confided to the judicial power of 
the United States. The words of the amendment, are, 
" The judicial power of the United States shall not be 
construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the States, by citizens 
of another State, or by citizens or subjects of any fore^ 
state." It is a part of our history, that, at the adoption 
of the Constitution, all the States were greatly indebted ; 
and the appreheusion, that these debts might be prosecu- 
ted in the National courts, formed a very serious objection 
to that instrument. Suits were instituted ; and the Supreme 
Court maintained its jurisdiction. The alarm was general ; 
and, to quiet the apprehensions, that were so extensively 
ciiicrlaijied, this amendment was proposed in Congress, 
and adopted by the State Legislatures. That its motive 
was not to maintain the sovere^nty of a State from the 
degradation, supposed to attend a compulsory appearance 
b^re the tribunal of the Nation, may be inferred firom the 
terms of the amendment. It does not comprehend ron- 
trorersies between two of more States, or between a 
State and a fordgn state. The jurisdiction of the Court 
still extends to these cases ; and in these, a State may 
still be sued. We must ascribe the amendment, then, to 
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some Other cause, than the dignity of a State. There is 
DO dilScult}' in finding this cause. Those, vbo were in- 
hibited from coRimenciDg a suit against a Suie, or from 
prosecuting one, which m^ht be commenced fa^ore the 
adoption of the ameDdment, were persona, who might 
probably he its creditors. There was not much reason to 
fear, that foreign or sister Slates would be creditors lo any 
considerable amount ; and there was reason to retain the 
jurisdiction of the Court in those cases, because ii might 
be essential to the preservation of peace. The amend- 
ment, therefore, extended to suits commenced, or prose- 
cuted by individuals, but not to those brought by States. 

§ 362. The first impression, made od the mind by this 
amendment, is, that it was intended for those cases, and 
for those only, in which some demand against a State is 
made by an individual in the courts of the Union. If we 
consider the cause, to which it is tp be traced, we are 
conducted to the same conclusion. A general interest 
might well be felt, in leaving to a Stale the full power of 
consulting its convenience in the adjustment of its debts, 
or of other claims upon it ; but no interest could he felt 
in so changing the relations between the whole and its 
parts, as to strip the Government of the means of pro- 
tecting, by the instrumentality of its courts, the Consti- 
tution and laws from active violation. 

§ 363. This amendment, then, was designed to prevent 
any suit being originally commenced by any private per- 
son against a State ; but it was not designed to control 
or imerfere with the appellate jurisdiction of the Supreme 
Court, in cases to which that appellate jurisdiction ex- 
tended before the amendment. A case, therefore, orig- 
inally commenced by a State against a private person in 
any other Court, which involved any question arising 
tinder the Consiilutiou, laws, or ireaties,.of the United 
Slates, might still be revised by the Supreme Court, upon 
an appeal, or writ of error, as the case might require. 

§ 364. Another inquiry, touching the appellate juris- 
diction of tiie Supreme Court, of a still more general char- 
acter, is, whether it extends only to the inferior courts of 
the Union, constituted by Congress, or reaches to cases 
19 Jtin. 
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decided in the Slate courts. Tliis question' bas beta 
made on several occasions ; and it has been most deliber- 
ately and solemnly decided by tlie Supreme Court, that 
it readies the latter cases. 

§ 365. We have already seen, tliat appellate jurisdic- 
,lton is given by the ConsiilLilion to die f^upreme Court, 
in all cases, where it has not original jurisdiction ; subject, 
however, to such exceptions and regulations, as Congress 
may prescribe. It is, therefore, capable of embracing 
every case enumerated in the Constitution, which is not 
exclusively to be decided by way of original jurisdiction. 
But the exarcbe of appellate jtirisdictioD is far from being 
limited, by the tenna of the Constilution, to tbe Supreme 
Court. There can be no doubt, that Congress may cre- 
ate a succession of inferior tribunals, in each of which it 
may vt>=t n|>j>ellaie, as well as original jurisdiction. The 
judiciiil power is delegiilod by the Constitution in the most 
general terras, and may, therefore, be exercised by Con- 
gress, under every variety of form of appellate, or of ori- 
ginal jurisdiction. And as there is nothing in the Con- 
stitution, which restrains, or limits this power, It must, 
therefore, in all these cases, subsist in the utmost latitude, 
of which, in its own nature, it is susceptible. 

§ ij66. If the Constitution meant to limit the appellate 
lurtsdiction to cases pending in the courts of tbe United 
btates. It would necessarily follow, that the lurisdiction 
of these courts would, in all the cases enumerated in the 
Constitution, be exclusive of fetate tribunals. How, 
otherwise, could the jurisaiction extend to all cases, aris- 
n'' der tl e Con t 1 ihe Uui- 

e S c o o II itime ju- 

re II tertained 

by state tributials. and no appellate innurtieiion, as to 
them, should exist, then ihc appellate power would not 
extend to all, but to some, cases. II State tribunals 
might exercise concurrent lurisdiction over al!. or some 
of tbe other classes of cases m the Constitution, without 
control, then the appellate lunsdictioii of the Umted Slates 
mi^t, as to such cases, have no real existence, contrarr 
to the mcmifest intent of the Coostituuoii. Under such 
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circumstances, to efiect to the judicial power, it 
must be conslnied to be exclusive ; and this, not only 
when the very question should arise directly ; but when it 
should arise incident&Uy, in casea pending in State coiurts. 
This construction would Bbri(^ ibe jurisdiction of such 
courts far more, than has been ever contemplated in anr 
.cofCongre,,. 

§ 357. But it is plain, that the framers of the Consti- 
tution did contemplate, that cases within the judicial cog- 
nizance of the United States, not only might, but would 
arise in the Slate courts, in the exercise of their ordinary 
jurisdiction. With this view, the sixth article declares, 
that, *' This Constitution, and the laws of the United 
Stales, which shall be made in pursuance thereof, and all 
treaties made, or which shall be made, under the authoi- 
ity of the United States, shall be the supreme law of the 
land, and the judges, in every State, shall be hound 
thereby, any thing, in the Constitution or laws of any 
Slate, to the contrary notwhhslanding." It is obvious, 
that this obligation is imperative upon the State judges in 
their official, and not merely in their private capacities. 
From the very nature of tlieir judicial duties, ihey would 
be called upon to pronounce the law, applicable to the 
case in judgement. They were not to decide, iDerely 
according to the laws, or Constitution, of the State, but 
according to the Constitution, laws, and treaties, of the 
United States, — "the supreme law of the land." 

§ 368. A moment's consideration will show us the 
necessity and propriety of this provision, in cases, where 
the jurisdiction of the State courts is unquestionable. 
Suppose a contract, for the payment of money, is made 
between citizens of the same Btate, and performance 
thereof is sought in the courts of that Slate ; no person 
can doubt, that the jurisdiction completely and exclusively 
attacbes, in the 6rst instance, to such courts. Suppose 
at the trial, the defendant sets up, in his defence, a tender 
under a State law, making paper money a good tender, 
or a State law, impairing the ohhgatioii of such contract, 
which law, if binding, would defeat the suit. 'J'he Con- 
stitution of the United States has declared, tliat no State 
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shall make any thing but gold or silver coin a lender in 
payment of debts, or pass a law impaving the obligation 
of contracts. If Congress shall not have passed^a law, 
providuig for the removalof suchastuttotbe coortsoftbe 
United States, must not the State court proceed to hear, 
and determine it ? Can a mere plea in defence be, of 
itself, a bar to further proceedings, so as to prohibit an 
inquiry into its truth, or legal propriety, when no other 
tribunal exists, to which judicial cognizance of such cases 
is confided ? Suppose an indictment for a crime in a 
State court, and the defendant should allege in his de- 
fence, that the crime was created by an ex post facto act 
of the State, must not the State court, in the exercise of 
a junsdiction, which has already rightfully attached, have 
a right to pronounce on the validity, and sufficiency of 
the defence T It would be extremely difficulty upon any 
legal principles, to give a negative answer to these inqui- 
ries. Innumerable instances of the same sort might be 
stated, in illustration of the position ; and unless the State 
courts could sustain jurisdiction in such cases, this clause 
of the sixth article would he whhout meaning or effect ; 
and public mischiefs, of a most enormous magnitude, 
would inevhably ensue. 

§ 369. It must, therefore, be conceded, that tiie Con- 
stitution not only coDtemplated, hut meant to provide for, 
cases within the scope of the judicial power of ihe United 
States, which might yet be brought before State tribunals. 
It was foreseen, that, in the exercise of their ordinary 
iurisdiction, State courts would, incidentally, take cogni- 
zance of .cases arising under the Constitution, the laws, 
and treaties, of the United States. Yet, to all these cases 
ihe judicial power, by the very terms of the Constitution, 
is to extend. It cannot extend, by original jurisdiction, 
if that has already righlfully and exclusively atiached in 
the State courts, which (as has haen already ^hown) niny 
occur; it must, therefore, extend by appellate jurisdic 
tion, or not at all. It would seem to follow, that th. 
appellate power of the United Stales must, in such cases 
extend to SfSle tribunals ; and, if in such cases, there i: 
no reason, why it should not equally attach upon all othen 
witfab the purview of the Constitution. 
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§370. It is manifest, that the Constitution has pro- 
ceeded upon a theory of its own, and given and withheld 
powers according to the judgement of the American peo- 
ple, by whom it was adopted. We can only construe its 
powers, and cannot here inquire into the policy, or princi- 
ples, which induced the grant of them. The Constitutioa 
lias presumed, (whether rightly or wrongly, we do not here 
inquire,) that State attacnments, State prejudices, State 
jealousies, and State iuterests, might sometimes obstruct, 
or control, or be supposed to obstruct, or control, the reg- 
ular administration of justice. Hence, in controversies 
between States ; between citizens of different States ; be- 
tween citizens, claiming grants under dilTerent States ; be- 
tween a Slate and its citizens, or foreigners ; and between 
citizens and foreigners ; it enables the parties, under the 
authority of Congress, to have the controversies heard, 
tried, and determined, before the National tribunal^ No 
other reason, ibao that, which has been stated, be 
assigned, wfar some, at least, of these cases should not 
have been left to the cognizance of the State courts. In 
respect to ibe other enumeraied cases. — cases ansme 



touchin 

might V 11 f 1 

§ 37 n n V k d 

perfectly compatibie with the mosi suicero respect for 
State tribunals, miehc induce the grant ot appellate power 
over their decisions, lliat motive is the importance, 
and even necessity, of wiijormiiy of decisions ihroughoui 
the whole unitea otates, upoa all suojects wunin tne pur- 
view of the Constitution. Judges of equal learning and 
integrity, in different States, might differently interpret- a 
statute, or a treaty, of the United States, or even the Con- 
stitution itself. If there were no revising authority to 
control these jarring and disccrdani jinlj;oi!n;iHs and har- 

tlie Constitution, of the Uni'ied Slates, would be different 
19* 
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in different States ; and might, perhap, never have pre- 

any two States. The public mischiefs, which would 
attend such a state of things, would be Iruly deplorable ; 
and it cannot be believed, that they could have escaped 
the enlightened Convention, which formed the Constitu- 
tion. What, indeed, migbl then have been only proph- 
ecy, has now become fact ; and the appellate jurisdibiion 
must continue to be the only adequate remedy for such 
evils. 

§ 372. There is an additional consideration, which is 

~ " ■ United 

neCi of 

all the people of the United States. The judicial power 
was granted lor the same bemain and salutarv purpose, 
it was not to be exercised exclusively for the benefit of 
partly who might be plaiutiffs. and would elect the Na- 
tional lorum ; bui also for ibe proieciion of defendants, 
who might be enutled to iry then: rights, or assert their 
privileges, before tbe same forum. Yet. if the appellate 
jurisdiction does not extend to such cases, it will follow, 
that, as the plaintiff may always elect the State courL", 
the defendant mav be deprived of all the security, which 
the Constitution intended in aid of his rights. Such a 



(1 iiiii. bironff as this conclusion siands upon ihe gf n- 
11 g g f 1 C 1 ve sup- 

port from other sources. It is an historical tact, that ihis 
exposition of the Consiiiuiion. extending us appellate pow- 
er to State courts, was, previous lo us adoption, uniformly 
and pubhcly avowed by us friends, and admitted by its 
enemiBs, as ws Dasis ol tiieir respecuvt; rcaiiujijiigs, bod: 
in and out of the State conventions. It is an historical fact, 
that, at the time, when the Judiciary Act was submitted 
to the deliberations of the first Congress, composed, as it 
was, not only of men of great learning and ability, but of 
men, who had acted a principal part in framing, support- 
ing, or opposing, that Constitution, the same exposition 
was explicitly declared, and admitted by the friends, and 
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hy the opponents of ihat system. It is an historical fact, 
that the Supreme Court of the United Slates have, from 
lime to lime, sustained this appellate jurisdiction, in a great 
variety of cases, brought from the tribunals of many of 
the most iraportatil Stales in the Union ; and that no 
State tribunal ever breathed a judicial doubt on the sub- 
ject, or declinet! to obey the mandate of the Supreme 
Court, until a comparatively recent period. This ueiglit 
of conlemporaiieiiLi^ exposition, by all parties, this acqui- 
escence of enliglilencd State courts, and these judicial de- 
cisions of the Supreme Court, through so long a period, 
places the doctrine upon a foundation of aulliority, which 
cannot be shaken, withotit delivering over the subject to 
perpetual, and irremediable douhis. 

§ 374. It would be difficult, and perhaps not desira- 
ble, to lajr down any general rules in relation to the cases, 
in which the judicial power of the courts of the Unitetl 
States 13 exclusive of the State courts, or in which it may 
be made so by Congress, until they shall be settled by 
some positive adjudication of the Supreme Court. That 
there are some cases, in wliicli that power is exclusive, 
cannot well be doubted ; that there are others, in which 
It may be mane so by Congress, admits of as httle doubt ; 
and that, in other cases, it is concurrent in the State courts, 
at least until Congress shall have passed some act, ex- 
cluding the concurrent jurisdiction, ivill scarcely be de- 
Died. It seems to be admiiied, tiiat the jurisdiction of 
the courts of the United States is, or at least may be, 
made exclusive in all cases arising under the Constitution, 
laws, and treaties, of the United States ; in all cases 
aiFecting ambassadors, other pubhc mhiiitcrs, and consuls ; 
in all cases of adniirahy and maritime jurisdiction, {which 
are exclusive in tlieir character ;) in controversies, to 
which the United Stales shall be a party ; in controver- 
sies between tivo or more States ; in controversies be- 
tween a State and citizens of another State ; and in con- 
troversies between a State and foreign States, citizens, or 
su'bj^ts. And it is only in those cases, where, previous 
to the constitution, State tribunals possessed jurisdiction, 
independent of National authority, that they can now con- 
stitutionally exercise a ooocurrtent jurisdiction. 
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§375. In the exercise of .the jorisdiction confidei] 
respecUreljr to the State courts, and those courts or the 
United Slates, (where the latter hare not appellate juris- 
diction,) it is plain, that neither can have any right to in- 
terfere with, or couirol, ihc operations of the other. It 
has accordin^iy been seiiltd, that no State coiirl can issue 
an injunction ujwn any judgement in a court of the United 
Slates ; the latter having aa exclusive aulhoniy over its 
own jiidgeraenis and proceedings. Nor can any State 
. court, or any State legislature, annul the judgements of 
the courts of the United States, or destroy the riglils ac- 
quired under them ; nor in any manner deprive the Su- 
preme Court of its appellate jurlsdictioD ; nor in aay 
manner interfere with, or control, the process (whether 
mesne or final) of ihe courts of ilie United States ; nor 
prescribe the rules or forms of proceeding ; nor affect a 
process in the courts of the United States ; nor issue a 
mandamus to an officer of the United Stales, lo compel 
him to perform duties, devolved on him by ilie laws of 
the United .Stales. And, allhough writs nf habeiifi corpus 
have been issued by State jailges, and State courts, in 
cases where the party has been in custody, under the au- 
thority of process of the courts of the United States, 
there has heeo considerable diversity of opinion, whether 
such an exercise of authority is constitutional ; and it yet 
remains to he decided, whether it can be raainiained. 

§ 376. On the other hand, the National courts have no 
authority (in cases not within the appellate jurisdiction of 
the United States) to issue injunctions to judgements in 
the State courts ; or in any other manner to interfere whh 
their jurisdiciion or proceedings. 

§ 377. Having disposed of these points, we may again 
recur to the language of the Constitution, for the purpose 
of some further illustrations. The language is, that "the 
Supreme Court shall have appellate jurisdiction, both ta 
to law and fact, with such exceptions, and under such 
regulations, as the Congress shall make." 

§ 378. In the first fOace, it may not he without use to 
ascertain, wlfiit is here meant hy appellate jurisdiction ; 
and vrbat is the mode, in which it tnay be exercised. The 
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essential criterion of appellate jurisdiction is, that it revises 
and corrects the proceedings in a cause already instituted, 
and does not create tbat cause. In reference to judicial 
tribunals, an appellate jurisdiction, therefore, necessarily 
implies, that the subject matter has been already instituted 
in, and acted upon by, some other court, whose judge- 
ment or proceedings are to be revised. This appellate 
jurisdiction ivny be exercised in a variety of fonns, and 
indeed in any form, which the Legislature may choose to 
prescribe ; but, still, the substance must exist, before the 
form can be applied to it. To operate at all, then, un- 
der the Consiituiion of the United Stales, it is not suffi- 
cient, tbat iliere has been a decision by some officer, or 
Department, of the United Slates ; but it must be by one 
cloUied with judicial authority, and acting in a judicial 
capacity. A power, therefore, conferred by Congress 
on the Supreme Court, to issue a mandamus to public 
officers of the United Stales generally, is not warranted 
by the Coiisliltilioii ; for it is, in cfibcl, iinclei such cir- 
cumstances, an e.\L'Lcise of original jiirisdiclioii. But 
where the object is lo revise a judicial proceeding, tiie 
mode is wholly immaterial ; and a writ of habeas corpus, 
or of mandamus, a writ of error, or an appeal, may be 
used, as the Legislature may prescribe. 

§ 379. The most usual modes of exercising appellate 
jurisdiction, at least, those, which are most known in the 
United States, are, by a writ of error, or by an appeal, 
or by some process of removal of a suit from an inferior 
tribunal. An appeal is a process of civil law origin, and 
removes a cause entirely, subjecting the fact, as well as 
the law, to a review and a rc-trial. A writ of error is a 
process of common law origin ; and it removes nothing 
for re- examination, but the law. The former mode is 
usually adopted in cases of equity and admiralty jurisdic- 
tion ; the latter, in suits at common law tried by a jury. 

§ 380. It is observable, that the language of ibe Con- 
stitution is, that " the Supreme Court shall have appeUate 
jurisdiction, both as to law and fact." This provision 
was a subject of no small alarm and misconstruction at tba 
time of the adoption of the Constitution, as it was sop- 
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posed to confer on the Supreme Court, in tlie exercisd 
of its appellate jurisdiciion, the power lo review the de- 
cision of 3 jury in mere niatiers of fact ; and thus, in 
efiect, to destroy the validity of their verdict, aod to re- 
duce to a mere form, the right of a trial by jury in civil 
cases. The objection was at once seized hold of by the 
enemies of tho Uonsiiiiition ; and il was pressed with an 
urgiiiicy ami -/.c::^, v.lucli v.vrc well nigli preventing its 
raiilkaiioii. Tlicic i.j cci^iiiily some foundation, in the 
ambiguity of tlie luiiguLi^o, to justify an interpretation, that 
sucli a review might constitutionally be within the reach 
of the appellate pov.er, if Congress should choose to car- 
ry it to that extreme latitude. But, practically speaking, 
there was not ihe slightest danger, that Congress would 
ever adopt such a course, even if it were within their con- 
stitutional authon^ ; smce it would be at variance with 
sU the habits, feehngs, and instiluttons, of the whole coun- 
try. At least. It mi^ht be afhrmed, that Congress would 
scarcely take such a aiep, uniil the people were prepared 
to surrender all ihe grcLil securities ol their civil, as well 
as of their political nights and liberties ; and in sucb an 
event, the retaining of the trial by jury would be a mere 
mockery. Therealobject of the provision ivas, to retain 
the power of reviewing the fact, as well as the law, in cases 
of equity, and of admiralty, and maritime jurisdiciion. And 
the manner, in which it is expressed, was probably occa- 
sioned by tl)e desire to avoid the introduction of the subject 
of atrial by jury, in civil cases, upon which the Conven- 
tion were greatly divided in opinion. 

§381. These views, however reasonable th^ may 
seem to considerate minds, did not wholly satisfy the pop- 
ular opinion ; and as the objection had a vast influence 
upon public opinion, and amendments were proposed by 
various Stale conventions on this subject, Congress, at its 
first session, under the guidance of the friends of the Con- 
stitution, proposed an amendment, which was ratified by 
the people, and is now incorporated into the Constitution, 
It is in ihese words ; " In suits at common law, where 
the value in controversy shall exceed twenty dollars, the 
right of a trial by jury shall be preserved. And no &ict. 
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tried by a jury, shall be otherwise re-exaiDuied lo any court 
of the United States, than according to the rules of the 
corainoQ law." This ameodment completely struck down 
the objection ; and has secured the right of & inal by jury, 
io civil cases, in the fullest latitude of the common law. 
It is a most important and valuable amendment ; and 
places upon the high ground of constitutional righi, the 
inestimable privilege of a trial by jury iu civil casc^, a 
prii^ilege scarcely inferior to that in criminal case?, wliiuh 
IS conceded by all persons 10 be essential to pohiical and 
civil libertv- 

§ Dbz- The appellate jurisdiction is to be, " with such 
excepnons. and under such regulations, as the Congress 
shall prescribe." But. here, a question is presented 
upon the constructioD of the Constitution, whether the 
appellate jurisdiction attaches to the Supreme Court, 
subject to be withdrawn and modified by Congress ; or, 
whether an act of Congress is necessary to confer ibe 
inriiiciLciLOii unon the court. If the former be the true con- 
struction, then tiie entire appellate jurisdiction, if Congress 
should make no exceptions or regulations, would attach, 
Dj lorce oi tne terms, to tne oupreine Court. If the lat- 
ter, then, notwithstanding the imperative language of the 
Constitution, the Supreme Court is lifeless, until Con- 
gress have conferred power on it. And if Congress may 
confer power, they may repeal it. So that the whole 
efficiency of the judicial power is left by the Constituticm 
wholly unprotected and inert, if Congress shall refrain to 
act. There is certainly very strong ground (o maintain, 
that the language of the Coiisiiiuiiuu meant to confer ilia 
appellate jurisdiction absolutely on the Supreme Court, 
independent of any action by Congress ; and to require 
this action to divest or regulate it. The language, as to 
the original jurisdiction of the Supreme Court, admits-of 
no doubt. It confers it without any action of Congress. 
Why should not the same language, as to the appellate 
jurisdiction, have the same interpretation It leaves the 
power of Congress complete, to make exceptions and 
nlatiooB ; but it leaves nothing to their inaction. ITna 
construction was asserted u argument at an early period 
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of the Constilution, and it has since been deliberately con- 
firmed by the Supreme Court. 

§ 383. The functions of the judges of the courts of 
ihe United States are atrictly and flxclusivelj judidal. 
They cannot, tberefore, be called upon to advise tbe 
President in any Executive measures ; or to give extra- 
judicial interpretations of law ; or to act as coRunissiooen 
in cases of fMnsions, or other like proceedings. 



CHAPTER XXXII. 

Trial by Jury, and itt Incident!. — Definition of Trea- 
son. 

§ 384. The next clause of the second section of the 
third article is, " The trial of all crimes, except in cases 
of impeachment, shall be by jury ; and such trial shall 
be held in (he State, where the said crimes shall have been 
committed. But when not committed within any Stale, 
the trial shall be at such place or places, as ihe Congress 
may by law have directed." Il seems hardly necessary, in 
this place, to expatiate upon the antiquity, or importance, 
of the trial by jury in criminal cases. It was, from very 
early times, insisted on by our ancestors in the parent 
country, as tbe great bulwark of their civil and political 
liberties, and watched with an unceasing jealousy and so- 
licitude. The right constitutes a fundamental article of 
Magna Charta, in which it is declared, " that no man shall 
be arrested, nor imprisoned, nor banished, nor deprived 
of life, &c., but by the judgement of bis peers, or by the 
law of the land." The judgement of his peers here allud- 
ed-to, and commonly called, in the quaint language of for- 
mer times, a trial per pais, or trial by the country, is the 
trial by a jury, who are called the peers of the party ac- 
cused, being of the like condition and equahty in the state, 
^^en our more immediate ancestors removed to Ameri- 
ca, they brought this great privilege with them, as their 
birthri^t and inheritanoB, as a part of that admirable 
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common law, which had fenced round, and interposed 
barriers on every side againsl the approaciies of arbitrarj' 
power. It is now incorporated into all our State Consti- 
tuu<uis, as a fundaiaeDtal right ; and the Coostitution of 
the United States would have been justly obnoxious to 
the most conclusive objection, if it had not recognised 
and confirmed it, in the most solemn terms. 

§ 335. The great object of a Iria] by jury, in criminal 
cases, is to guard against a spirit of oppression and ty- 
ranny, on the part of rulers, and against a spirit of violence 
and viudiciiveuess, on the part of the people. Indeed, it 
is oAen mwe important to guard against the latter, than 
the former. The sympathies of all mankind are enlisted 
against the revenge and fury of a single despot ; and 
every attempt will be made to screen his victims from 
punishment. But it is difficult to escape from the ven- 
geance of an indignant people, roused into hatred by un- 
founded calumnies, or stimulated to cruelty by political 
enmity, and parly jealousy. The appeal for safety, under 
such circumsiaitces, can scarcely be made by the innocent, 
in any other manner, than by the strict control of a court 
of justice, and the firm and impartial verdict of a jury, 
3(vorn to do right, and guided solely by legal evideoce, 
and a sense of duty. 

§ 386. It is observable, that the trial of all crimes is 
not only to be by jury, hut to be held in the State, where 
tliey are committed. The object of this clause is, to se- 
cure the party accused from being dragged to a trial in 
some distant State, far away from his friends, and wit- 
nesses, and neighborhood ; and thus subjected to the ver- 
dict of mere strangers, who may feei no common sympa- 
thy, or who may even cherish animosities, or prejudices, 
against him. Besides this, a trial in a distant State or 
Territory might subject the party to the most oppressive 
expenses, or perhaps even to the inability of procuring 
the proper wimesses to establish his innocence. There 
is little danger, indeed, that Co.^ess would ever exert 
their power in so oppressive and unjustifiable a man- 
ner. But upon a subject, so vital to the security of the 
<»tizai, it was fit to leare as little as possible to mere dis- 
20 
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crelion. By the common law, the trid all crimes is 
required to be in the county, where tbey are committed. 
Nay, It origjnally carried its jealousy still farther, and re- 
quired, thai the jury itself should come from ihe vicinage 
of the place, where the crime was alleged to be commit- 
ted. This was ceriamly a precaution, which, however 
jostifiable m an early and barbarous stale of socieiv, is lit- 
tle commendable in its more advanced stases. li has 
been justlv remarked, tliat in sutli casnd, lu stioimon a 
jury, laboring under local prejudices, is laviim a snare tor 
their consciences ; and, though they should have, virtue 
and vigor of mind sufhcient to keep ihem upright, the 
parties will grow suspicious, and indulge many doubts of 
the impartiality of the trial. It was doubtless by analogy 
to this rule of the common law, that all criminal trials are 
required to be in the Slate, where the crimes are com- 
mitted. But, as crimes may be commilied on the high 
seas, and elsewhere, out of the territorial jurisdiction of a 
Stale, It was indispensable, thai, in such cases, Conaress 
should be enabled lo provide the place of trial, Bui even 
here wo may perceive, Iroin the language used, ihat the 
trial is lo be in the place, which Congress may have di- 
rected ; not m one, which ihey shall direct after the 
commission of the offence. 

§ 387. In order to secure this great , palladium of hh- 
erty, the trial by jury, m criminal cases, from all possi- 
bility of abuse, certain amendments have since been made 
to the Constituiion, which add greatly to the ont^inal con- 
Slitmional barriers ai^ainst persecnliou and oppression. 
They are as follows : " _\o |ierson shall be held to an- 
swer lor a capital, or otiion\ise iiitamous crime, unless 
on a presentment or mdictiiient ol a i^raiid jury, except 
in cases arising in the land or naval lorces, or m the mili- 
tia, when in actual service, in time ol war, or public dan- 
ger. Nor shall any person be stibject for the same of- 
fence lo he twice put in jeopardy ol life or limb ; nor 
shall be compelled, in any criminal case, to be a witness 
against himseU ; nor be deprived of life, liberty, or prop- 
erty, without due process ol law ; nor shall private prop- 
erty be taken for public use, without just compensation. 
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7ii all cnmiDal prosccutjons, ihi 
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m ; to be confronted 
have compulsory pro- 



cess lor obtaining witnesses in uis lavor; aua lo nave ttie 
assistance of counsel for his defence." 

>^ i)So. Upon the main provisions of these articles, a 
feiv remarks only will be made, since they are almost 
self-evident, and can require few illusiraiioiis to osiabhsh 
their utilitv and importance. 

oby. The first clause requires the iiiterposiiion of a 
grand jury, by way oi presentment or indictment, before 
tlie parly accused can be required lo answer to any capi- 
tal and infamous crime, charged against him. And tbia 
is regularly true at the common law, of all offences, above 
the grade of common misdemeanors. A grand juiy, it is 
well known, are selected in the manner prescribed by lair, 
and duly sworn to make inquiry, and present all oilences 
committed against the auilmriiy of the Slate government, 
within the body of the county, for which ihey are inipan- 
neiled. In the National couits, iliey are sworn to inquire, 
and present all oSences committed against the authority 
of ihe National Government, within the State or district, 
for which they are impannelled, or elsewhere wiihin the 
jurisdiction of thb National Government. The grand 
jury may cansist of any number, not less than twelve, nor 
more than twenty-diree ; and twelve at least must concur 
in eve^ accusation. They ait in secret, and examine 
the evidence laid before them hy themselves. A pre- 
sentment, properly speaking, is an accusation, made by 
a grand jury of their own mere motion, ol an odence upon 
their own observation and knowledge, or upon evidence 
before them, and without any bill of indictment iaid before 
them at the suit of the government. An indictment is a 
written accusation of an offence preferred to, and pre- 
sented, upon oath, as true, by a grand jury, at the suit of 
the government. Upon a presentment, the proper officer 
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of the court must frame an indictment, before the party ac- 
cusedcan be put to answer it. But an indictment is usually, 
in the first instance, framed by the officers of the govem- 
ineat,andlaidbefore the grand jury. When the grand jury 
have heard the evidence, if they are of opinion, that the 
indictment is groundless, or not supported by evidence, 
ihey used formerly to endorse on the back of the bill, 
" ignoramus," or we know nolliing of it, whence [be bill 
was said to be ignored. But now, ihey assert, in plain 
Knglish, " not a irue bill," or, which is a better way, 
" not found ;" and then the parly is entitled to be dis- 
charged, if in custody, without further answer. But a 
fresh bill may be preferred against him by another grand 
jury. If the grand jury are satisfied of the truth of the 
accusation, then they wriie on the hack of the bill, "a' 
true bill," (or anciently, " billa vera") The bill ia then 
said to be found, and is publicly returned into court ; the 
party stands indicted, and may then be required to answer 
the matters cliarEcd againsi liim. 

§ 390. Froiii (his summary siaiemejii, it is obvious, that 
the grand jury perform most important public functions ; 
and are a great security to the citizens against vindictive 
prosecutions, either by ihe government, or by pohiical 
partisans, or by private enemies. Nor is this all : the 
radictmeni must charge the time, and place, and nature, 
and circumstances, of the ofience, with clearness and cer- 
tain^ ; so that the party may hare full notice of tbe charge, 
and be able to make his defence with all reasonable knowl' 
edge and abilitv. 

§ 391. Another clause declares, that no person shall 
be subject, "lor the same ofience. to be twice put in 
jeopardy of life and hmb. " This, again, is another great 
privilpgc secured by the common law. The meaning of 
ii i:,, ibat a pany shall not be tried a second lime, for the 
same offence, after he has once been convicted, or ac- 
quitted of the oiience cnargeo, ay tne veraici oi a jury, 
and judgement has passed thereon for or against him. But 
it does not mean, that he shall not be tried for the offence 
a second time, if the jury have been discharged without 
givh^ ai^ verdict ; or, if, having ^ven a verdict, judge- 
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ment lias been arrested upon ii, or a iieiv trial has beea 
granted in his favor ; for, in sjcIl a ca.^o, his hfe or limb 
cannol judicially be said lo have bcoii put in jeopardy. 

§ 39'2. The next clause prohibits any person from be- 
ng compelled, in any criminal case, to be a witness against 
nimself, or from being deprived of life, liberty, or property, 
witbout due process of law. This also is but an affirm- 
ance of a common-law privilege. But it is of inestimable 
value. It is well known, that in some countries, not only 
are criminals compelled to give evidence against them- 
selves ; but ihey are subjected to the rack or torture, in or- 

bas been (as if in mockery or scorn) attempted to excuse 
or justify it, upon the score of mercy and humanity to the 
accused. It has been contrived, (it is pretended,) that 
innocence should manifest itself by a stout resistance, or 
guilt by a plain confession ; as if a man's innocence were 
to be tried by the hardness of his constitution, and bis 
guilt by the sensibiliQr of his Derves ! Cicero, many ages 
ago, although he lired in a state, whereiu it was usual to 
put slaves to the torture, in order to fumtsh evidence, has 
denounced the absurdity and wickedno?? of the measure 
in terms of glowing C'IoqLi(.ii('. , ;i- >;Llklii2;, as thev are 
brief They arc conct-ivcd in tin; '■i,>ni uf Tacitus, and 
breathe all his pregnant and indignant sarcasm. Ulpian, 
also, at a still later period in Roman jurisprudence, 
stamped the practice with severe reproof. 

§ 393. The other part of the clause is but an enlarge- 
ment of the lai^uage of Magna Charta ; " Neither will we 
pass upon him, or condemn him, but by the lawful judge- 
meat of his peers, by the law of the land." Lord Coke 
says, that these letter words, " by the law of the land," 
mean, by due process of law ; that is, without due pre- 
sentment or indictment, and being brought in to answer 
thereto by due process of the common law. So that this 
clause, in effect, affirms the right of trial, according to the 
process and proceedings of the common law. 

§ 394, The concluding clause is, that private property 
shall not be taken for public use without just compensa 
tion This b an affirmance of a great doctrine established 
20" 
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by the common law, for die protecUon prirate {voper* 
ty. It is founded m natural equity, and is laid trown bjr 

jurists 35 a principle of universal law. Indeed, in a free 
government, almost all other rights would become utterly 
worthless, if the government possessed an unconirollable 
power over the private fortune of every citizen. One of 
the fundamental objects of every good government must 
be, the due administration of justice ; and how vain it 
would be, to speak of such an admitaistratioa, where all 
properly is subject to the will or caprice of the legislature 
and the rulers ! 

§ 395. The other article, in declaring, that the accused 
shall enjoy the right to a speedy and public- trial, by an 
impartial jury of the State or district, wherem the crime 
shall have been committed, (which district shall be pre- 
\'ioiisly ascertained by law,) and to be informed of the 
nature and cause of tbe accusation, and to be confronted 
with the witnesses against him, does but follow out the 
eslabhshed course of the common law in all trials for 
crimes. The trial is always public ; the witnesses are 
sworn, and give in their testimony, (at least in capital ca- 
ses,) in the presence of the accused ; the, nature and cause 
of the accusation is accurately laid down in tfae indictment; 
and the trial is at once speedy, impartial, and in the dis- 
trict where the offence is charged to be committed. With- 
out in any measure impugning the propriety of these pro- 
visions, it mav be suggested, that there seems to have been 
an undue solic.ilndi; 10 inlrodnce into the Constitution some 
ol' the general guard? iind proceedings of the common law 
in t:i-iiniuiil trial-i, (iriily adniirabli? in lliemselves,) without 

uliole .system is incorporated, and es|jei:iLilly llio law of 
evidonci?, a corrupt legislature, or a debased and servile 
people, may render the whole liltle raorfi than a solemn 
pageantry. If, on the other hand, ilie people are enlight- 
ened, and honest, and zealous in defence of their tights and 
liberties, it will be impossible to surprise them into a sur- 
render of a single valuable appendage of the trial by jury. 

§ 396. The remaining clauses are of more direct «g- 
mBcancei and necessi^. The accused is entitled to have 
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jr process for obtaining witnesses in his favor, 
and to bare the assistance of couasel. A very short re- 
view of the state of the common law, on these points, lyiH 
put their propriety beyond question. In the first place, 
it was aci anfiiendy and cominonK-reccived practice, de- 
rived from the civil law, and «h'ich Mr. Justice Black- 
sione says, in his day, siiil obiained in France, although, 
since ihe Revolution, it has been swept aivay, not to suffer 
the party accused in capital cases to exculpate himself 
by the testimony of any witnesses. Of this practice, the 
courts grew so heartily ashamed from its unreasonable and 
oonressive character, that another nracticc was Eirnduallv 
mti'oditced. of examming witnesses for the accused, but 
not upon oath ; the consequence of which was. that the ju- 
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England, insisted, in a particular bill then pending, and. 
against the efforts botli of the Crown and the House of 
Lords, earned a vlause affiming the nght. in cases tned 
under thai act, of witnesses being sworn for, as well as 
against, the accused. By the statute of 7 Will. 3. ch. 
3. the same measure of justice was established throughout 
the realm in cases of treason : and afterwards, iji the 
reign of Queen Anne, llie like rule was extended to all 
cases of treason and felonv. The right seems never lo 
liave been doubted, or denied, in cases ol mere misde- 
meanors. For what causes, and upon what grounds, this 
distinctioti was maintained, or even excused, it is impos- 
sible to assign any satisfactory, or even plausible reason- 
ing. Surely, a man's life must be of infinitely more value 
than any subordinate punishment ; and if he might protect 
himself against the latter, by proofs of his innocence, there 
would seem to he irresistible reasons for permitting hun 
to <io the same in capital offences. The common sug- 
gestion has been, thai, in capital cases, no man could, or 
rather ought, to be convicted, unless upon evidfflice so 
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conclusice and satisfactory, 33 to be above contradiction 
or doubt. Uut who can say, ivliether it be in any case 
so liigh, until all the proofs in favor, as well as against, 
the parly have been heard ? Witnesses for the govern- 
ment may swear falsely, and directly to the matter in 
charge ; and, until opposing testimony is heard, there may 
not be the slightest ground to doubt its truth ; and ^ecj 
when such is heard, it may be incontestable, that it is 
wfaoUy unworthy of belief. The feal fact seems to be, 
that the practice was early adopted into the crimbat law 
in capital oases, in which the crown was supposed to take 
a peculiar interest, in basH subserviency to the wishes of 
the latter. It is a reproach to the criminal jurisprudence 
of England, which the State trials, antecedently to the 
revolution of IGB3, but too stron^y sustain. They are 
crimsoned with the blood of persons, who were coudenuied 
to death, not only against law, but against the clearest 
rules of evidence. 

§ 397. Another anomaly in the common law, is, that in 
capital coses, the prisoner is not, upon his trial upon the 
general issue, entitled to have counsel, unless some mat- 
ter of law shall arise, proper to be debated. That is, in 
other words, that he shall not have the benefit of the tal- 
ents and assistance of counsel in examining the witnesses 
or making his defence before the jury. Mr. Justice 
Blackstone, with all his habitual reverence for the insdlu- 
tions of English jurisprudoriL'e, as ihey actu.iUy exist, 
speaks out upon this subject witli tiie free spirit of a pa- 
triot and a jurist. This (he says) is " a rule, which, how- 
ever it may be palliated under cover of that noble declar- 
ation of the law, when rightly understood, that the judge 
shall be counsel for the prisoner, that is, shall see, that 
the proceedings against him are legal, and strictly regular, 
seems to be not alt of a piece with the rest of the humans 
treatment of prisoners by the English law. For, upoa 
what face of reason, can that assistance he denied to save 
the life of a man, which is yet allowed him in prosecu- 
tions for every petty trespass." The defect has indeed 
been cured in England ia cases of treason ; bui it remain- 
ed unprovided for in all other cases, to, what one can 
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hardly help deeming, the discredit of the free genius of 
the English Constitution, uniii a very recent period. 



tberefwe, manifest, since they make matter of comtitu- 
tioosl Tight, what the common law had left in a tnost im- 
perfect and questionable state. The nght to have wit- 
nesses sworn, and counsel employed for the prisoner, are 
scarcely less important privileges, than the right of a trial 
by jury. The omission of them in the Consiituiion is a 
matter of surprise ; and their present incorporation into it 
is matter of honest congratulation among all the friends 
of rational liboriy. 

§ 399. We may bring also into view, in this place, two 
other amendments of the Constitution, connected with 
the subject of crimes. Ono is designed to guard the 
citizens from unreasonable and illegal searches of their 
persons, houses, papers, and eftecis, without probable 
cause of the commission of any offence ; the other is, to 
prevent Congress, as well as the courts, from inflicting 
excessive and cruel punishments. The first is ; The 
right of the people to be secure in their persons, houses, 
papers, and effects, against unreasnnable searches and 
seizures, shall not be violated. And no warrants shall 
issue, but upon probable cause, supported by oath or af- 
firmation, and particularly describing the place to be 
searched, and the person or things to be seized." A" 
warrant is a writ, or process under seal, issued by some 
court or magistrate, for the arrest of a person, who is ac- 
cused on oath of some public offence or misdemeanor, 
requiring the officer, to whom it is du^ected, to arrest the 
ofiender, and to bring him before the coun or ma^trate, 
to answer for the o&nce, and otherwise to be dealt with 
according to law. Sometimes such warrants include, not 
only an authority to arrest the person, luit also, in cuses 
where the accusation is for stealing goods, audiority to 
search the dwelling house, or other place of abode, of ibe 
party, for the stolen goods, and hence the latter are com- 
jnonly called search-warrants. Formerly, search-war- 
rants, in a general form, were issued from the State De- 
partment in England, aulhorisdng officers to search houses 



§ 393. The wisdom' 




provisions is. 
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and persons, without naming any persons or places inpar- 
licular, so that, under color of such warrants, every man's 
house in the kingdom might, at the mere discretion of such 
officers, be seardied, without any ground of accusation. 
Such warrants were, liowever, held iUega] by the ctMirts 
of justice in England. And this amendmeni noi on!y 
pronounces them illegal ; but prohibits Congress from 
passing any laws to give ihem effect. 

§400. The second amendment is ; "Excessive bail 
shall not be required : nor excessive fines imposed ; nor 
cruel and unusual punishments inBicted." This amend- 
meni mav. at lirbl sitrhl. be thought superfluous. It is, 
1 p f 1 1 e Bill of 

Uishts. pawed and rftified in the great Revolution of 
1 L 1 d I h eh h m tobea' 

most imporiani consiiiutional provision ior the security 
of the people aeainsc the wiliul oppression of iheir rulers. 
The history of former ages bad. mdeed. taught the people 
tfae necessi^ of some such guards against the Tindictive- 
ness and the cruelty of the supple dependents •of the 
Crown. In the arbitrary reigns of some of the princes 
of the bouse of Stuart, derriands had often been made of 
excessive bail against persons, who were odious to the 
Court or its favorites ; and on failing to procure such bad, 
(as often occurred,) they were committed to prison, and 
remained there for long periods, and always during the 
pleasure of the Crown. Enormous fines and assessments 
were also sometimes imposed by judges and magistrates, 
and cruel and vindictive punishments were indicted, with a 
view 10 gratify tho resentments of the prosecutOTS, or to 
subdue ihamibappy victims to the will of their oppressors. 
The provision may now seem to be unnecessary, under 
our free Constitution,' since it maybe thought scarcely 
possible, that any department of our Government should 
authorize or justify such atrocious conduct. But ihe 
clause holds out a wise admonition lo all departments of 
the National Governmeni, to warn them against such vio- 
lent proceedings, and to instruct them in the duties of 
clemency and moderation. A barrier is thus interposed 
against the use of those vindictive and atrocious punisb- 
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'menl3, which in former ages have disgraced the annals of 

§ 401. The third section of tlie third article, contains 
the definition of treason, a crime, which is very apt lo rouso 
public resentment, and, in limes of party and political ex- 
citement, to be extended by construction to embrace acts 
of very slight niisconduct, and. even of an innocent char- 
acter. Free governments, as well as despotic govero- 
meats, have too often been guilty of the raost outrageous 
iiijusiice to their own citizens and subjects, upon accusa- 
tions of this sort, Thev have been ready lo accuse, upon 
them III I 1 I (ill jnd to t;om-ict, upon the 
most slender piools. some ol ihcir nio=i disiiiigiii:>lied and 
virtuous siaiesnieii. as well as pflsons of inferior char- 
acter. Thev have mflamed into the criminahiy of treason 
acts of just resistance to tyranny ; and tortured a manly 
freedom of opinion into designs subversive of the govern- 
ment. To guard against tlie recurrence of these evils, 
the Caostitutioa has declared, " Treason against the 
United States shall consist <Hily in levying war against 
them, or in adhering to thfir enemies, giving them aid 
and comfort. No person shall be convicted of treason, 
unless on the testimony of two witnesses to the same overt 
act, or on confession in open court." " The Congress 
shall have power to declare the punishment of treason. 
±iut no aitainder ol treason sHall work corruption of blood, 
or forfeiture, except during tlw llfcof tlic person auainied." 

§ 402. Treason is generally deemed the highcat crime, 
which can be committed in civil society, since its aim is 
an overthrow of the government, and a public resistance 
of its powers by force. Its tendency is to create univer- 
sal danger and alarm ; and on this account, it is peculiarly 
odious, and often visited with the deepest public resent- 
ment. Even a charge of this nature, made against an 
individual, is deemed so opprobrious, that, whether just 
or unjust, it subjects him to suspicion and hatred ; and, 
in times of high political excitement, acts of a very sub- 
ordinate nature are often, by popular prejudices, as well 
as by royal resentment, magni6ed into this fatal enormity. 
It is, therefore, of very great importance, that its true 
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nature and limits should be exactlr ascertained ; and Mtxt' 
tesquieu was so sensible of it, (bat be bas not scrupled 

to declare, lliat if the crime of treason be indetermiaate, 
thai alone is sufficient to make any government degen- 
erate into arbitrary power. Tiie liislory of England it- 
self is full of melancholy inatriiciion on this subject. By 
the ancient common law, it was left very much to discre- 
tion to determine, what acts were, and what were not, trea- 
son ; and the judges of those times, holding office at the 
pleasure of the Crown, became but too often the instru- 
ments, in its hands, of foul injustice. At the instance of 
tyrannicBl princes, tbe^ bad abundant opportunities to cre- 
ate comintetivt treasons ; that is, by forced and arbitrary 
constructions, to raise oSences into the guilt and punishment 
of treason, wliich were not suspected to be such. The 
grievance ef ilic^e constructive treasojis was so enorinous, 
and so often weighed down the iiuiuce]]!, and the patriotic, 
that it was found necessary, as early as the reign of Ed- 
ward the Third, for Parliament to interfere, and arrest it, 
by declaring and defining all the different branches of 
treason. This statute has ever since remained the pole 
star of English jurisprudence upon this subject. And, 
altboi^h, upon temporary emergencies, and in arbitrary 
reigns, since tbat period, otfaer treasons have been crea- 
ted, the sober sense of the nation has generally abrogated 
them, or reduced their power within narrow limits. 

§ 403. >for have repubhcs been exempt from violence | 
and tyranny of a similar character. It has been justly 
remarked, that new-fangled and artificial treasons have 
been the great engines, by which violent factions, the 
natural offspring of free governments, have usually wreak- 
ed their alternate malignity on each other. 

§ 404. It was under the inttuence of these admonitions, , 
furnished by history and human experience, that the Con- 
Tention deemed it necessary to interpose an impassable 
barrier against arbitrary constructions, either by the courts, 
or by Congress, upon the crime of treason. It confines 
it to two species ; first, the levying of war against the 
United States ; and, secondly, adhering to their enemies, 
giving them aid and comfort. In so doing, they Itave 
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adopted the verj- words of the Slatule of Treason, of 
Edward ihe Tliird ; and thus, by implication, in order to 
cut off, at once, all chances of arbitrary constructions) 
they bava recc^nized the well-settled inmpretation of 
these phrasea ia the adnuaisttation of ciiaunal law, winch 
has prevailed for ages. 

§ 405, The other part of the clause, requiring the 
testimony of two witnesses to the same overt act, or a 
confession in open cowl, to justify a conviction, is found- 
ed upon the same reasoning. A like provision exists in 
British jurispnidence, founded upon the same great policy 
of protectii^ men agamst false testimony and unguarded 
confeasit»is, to their utter ruin. It has been well remark- 
ed, that confessions are the weakest and most suspicious 
of all testimony ; ever liable to be obtained by artifice, 
fdlse Itopes, promises of favor, or menaces ; seldom 
remembered accurately, or reported with due precision ; 
and incapable, in their nature, of being disproved by other 
negative evidence. To which it may be added, that they 
are easy to befoi^ed, and the most difficult to guard against. 
An unprincipled demagogue, or a corrupt courtier, might 
otherwise hold the livos nf the niirest nntrints in his hands, 
witliout the means oi iirovjng ihe falsilv of the charge, if 
a secret confession, uli corroborated by other evidence, 
would furnish a sufticicm loundatton and proof of guik. 
And wisely, also, has the Constitution declined to suffer 
the testimony of a single witness, however high, lo be 
sulScient to establish such a crime, which rouses at once 
against the victim private honor and public hostili^. 
There must, as there should, be a concurrence of two 
witnesses to Uie same overt act. that is, to the same open 
act of treason, who are above all reasonable exception. 

§ 406. The subject of iho power of Congress to de- 
clare the punishment ol treason, im\ ilii; consequent disa- 
bilities, have been alreadv commcuiud on in another place. 

§ 407. We have thus passed in review all those pro- 
visions of the Constitution, which ciHicBni the establish- 
ment, jurisdiction, and duties, ofthe judicul department; 
and the rights and privileges of the ciliaena, connected 
with the administration of public justice. 
21 
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CHAPTER XXZm. 

Prtnleget of dtiietu. — Fugitue Crimtnab and SIma. 

§ 408. The fourth article of the ConstitudcHi contsins 
several important subjects, some of wliich hare been al- 
ready considered. Among those, which have- been so 

considered, are,^ the clauses which respect the faith 

and proceedings, of ihe diilercni States, aiiti iho iiioilo of 
proving tliem, and tlie effect thereol'; the admission of 
new Slates into tile Union ; and the regulation and disposal 
of the territory, and other property, of the United States, 

§ 409. Among those, which remain for consideration, 
the first is, " The citizens of each State shall be entitled 
to all privileges and immunities of citizens in the several 
States.'* It is obvious, that if the ciuzens of the diffiarent 
States were to be deemed aliens to each other, tbey could 
not inherit, or hold, or purchase real estate, or possess 
any pohiical or municipal privileges in any other State, 
than that, in which tliey were born. And the States 
would be at liberty to make laws, giving preferences of 
rights and offices, and even privileges in trade and busi- 
ness, to those, who were Natives, overall other persons, 
who belonged to other States ; or they might make in- 
vidious discriminations between the citizens of different 
States. Such a power would have a tendeiKsy to gene- 
rate jealousies and discontents, injurious to the harmony 
of all the States. And, therefore, the Constitution bas 
wisely created, as it were, a general citizenship, com- 
muincating to the citizens of each State, who have tbeir 
domicil in anotfier, aU the privileges and immunities en- 
joyed by liie citizens of the latter. 

§ 410, The next clause is, " A person, chained in 
any State with treason, felony, or other crime, who shall 
flee from justice, and be found in another Stale, shall, on 
demand of the Executive authonty of ibe State, from 
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whirli be fled, he flnlivcro(i up, to be removed to the 
State, havirii^ junsdictioii oi' the t riiiie." As (loubls have 
existed, whether, hv the )aiv ol" nations, a surrender of 
fugitives from justice can lawfully be demanded from the 
government of the country, where they seek an asylum, 
there is great propriety in making this a positive right, in 
regard to the several States composing the United States. 
It is for their mutual benefit, convenience, and safety. It 
will promote harmony and good feeling between them. 
It will also add strength to a great moral duty, and ope 
rate indirecliy to the suppression of crimes ; and finally, 
it will tlius iticrcasi! the pubhc sense of the blessings of 
the Xaiioi.iil (Jovx-mmenl. 

§ 4H. The next clause is, " No person held to ser- 
vice or labor in one State, under the laws tliereof, escap- 
ing into another, shall, in consequence of any law or regu- 
lation therein, be discharged from such service or labor ; 
but shall be delivered up, on the claim of the party to 
whom such service or labor may be due." This clause 
was introduced into the CoDstitution soldr for the benefit 
of the alave-bolding States, to enable them to reclaim 
their fugitive slaves, who should escape into other Slates, 
where slavery is not tolerated. It is well known, that, 
at the common law, a slave escaping into a State, whore 
slavery is not allowed, would immediately become free, 
and could not be reclaimed. Before tlie Constitution 
was adopted, the Southern States felt the want of some 
protecting provision against such an occurrence to be a 

frievous injuir to them. And we here see, that the 
lastem and Middle States have saciificed their own opin- 
ions and feelir^s, in order to take away every source of 
jealousy, on a subject so delicate to Southern interests ; 
s circumstance, sufficieQt of itself, to repel the delusive 
notion, that the South has sot, at all ^es, l»d its full 
share in the blesdngs resoltbg from the Umon. 
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CHAPTEai XXXIV. 

GwontNlM 0/ RepiAUcan Gmemment. — JIMe ^ wish- 
ing ^mendmeittt. 

§ 412. The fourth section of ibe fourth article do- 
clares, " The United States shall guaranty to evMj 
State in tbia Union a republican form of Government ; 
and abali protect sub of tbem against invasion ; and, on 
appticBtion of tbe Legislature, or of the Executive, when 
the Leip^tiHe cannot be convened, against domestic 
Tiolence," The propriety of this provision will scarcely 
be doubted. If any of ihe Stales were to be at liberty 
to adopt any other form of Government, than a repub- 
lican form, it would necessarily endanger, and might 
destroy, the safety of the Union. Suppose, for instance, 
a great State, like New York, should adopt a monarcliical 
form of government, it might, under an enterprising and 
ambitious kio^, become formidable to, if not destmctire 
(rf, the Combtution. And the people of each State 
bare a r^it to protection gainst the tyranny of A domesdc 
faction, and to have a firm guarantee, that their political 
liberties shall not be overHirned bv n sntrressful rtema- 
goguc, who shall arrive at power nd then | 

plan a scheme fur permaiieiil |> On the 

other hand, domestic violence by |)optiiar uisiirrection is 
equally repugnant to the good order and safetv of the 
Union ; and one of the blessings ansmi: from a National 
Government is the security which it aflords. against a 
recurrence of evils (rf this sort. Accordingly, it is made 
an imperative duty of the Oaieral Groyemnient, od ^ 
application of the Le^lature or Executive of a State, to 
aid in the suppression of such domestic insurrections ; as 
well as to protect the State from foreign invasion. | 

§ 413. It may possibly be asked, what need there : 
could be of such a precaution, and whether it may not ' 
become a pretext for alterations in the State governments, 
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withcNtttfaecOBCoiTeiiceofdie StAes themselves. These 
quesdoiis admit o£ ready answers. If the interposition of 
the General Government sliouid not be needed, ibe pro- 
vision for such an event will be a harmless superfluity 
only in the Constitution. But, who can say, what ex- 
periraenis may be produced by the caprice of particular 
States, by the ambition of enterprising leaders, or by the 
intrigues and influence of foreign powers To tbe sec- 
ond question, it may be answered, that if the General 
Government- should interpose, by virtue of this constitu- 
tional authority, it will, of course, be bound to pursue the 
authority. But the authority extends no further than to a 
guarantee of a republican form of Government, which 
supposes a pre-exisling Government of the form, which 
is to be guarantied. As long, therefore, as the existing 
republican forms are continued by the Stales, tliey are 
guarantied by the Federal Constitution. Whenever the 
States may choose to substitute other republican forms, 
they have a right to do so, and to claim the federal guar- 
antee for tbe latter. The only restriction imposed oa 
them is, that they shall not exchange republican ibr anti* 
republican Constitutions : a restriction, which, it is pie- 
smaed) will hardly he considered as a grievance. 

§ 414. At fint view, it might seem not to aquam 
with the republican theory, to suppose, either that a ma- 
jority have not the right, or that a minority will have the 
force, to subvert a government ; and, consequently, that 
the National interposition can never be required, but when 
it would be improper. But theoretic reasoning in this case, 
as in most other cases, must be qualified by the lessons 
of practice. Why may not illicit combmations, for pur- 
poses of violence, be formed, as well by a niaj(wit)r of a 
State, especially of a small State, ffis hy a raaiori^ of a 
county, or of a district of the same State ; and iC we au- 
thority of the State ought, in the laoac case, to pnttect the 
Ipcal magistracy, ought not the Nadonal authori^, in the 
former, to support the State authority Besides ; there 
are certain parts of the State Constitutions, which are ao 
interwoven with the National Constitution, that a violent 
blow cannot be given to the one, without communicating 
21' 
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the wound to ibe other. InsmrectioDs in a State wiD 
nraly induce a National interposition, unlem the number 
ctHicemed in them bear some proportion to the friends of 

Government. It will be much better, that the violence 
in such cases, should be repressed by the superintending 
power, than that the majoriiy should be left to maintain 
their cause by a bloody and obstinate contest. The ex- 
istence of a right to interpose will generally prevent the 
necessity of exerting it. 

§415. Tlie next (the fifth) article, provides for the 
mode of malfing amendments to the Constitution. " The 
Congress, whenever two thirds of botli Houses shall deera 
it necessary, shall propo^ amendments to diis Gonstitu- - 
tion ; or, on application of the Legislatures of two thirds 
of the several Slates, shall call a Convention for proposing 
amendmepts ; which, in either case, shall be valid, to all 
intents and purposes, as part of this Constitution, when 
ratified by the Legislatures of three fourths of the several 
States, or by conventions in throe fourths thereof, as the 
one, or the otlier mode of ratification may be proposed by 
the Congress ; provided thai no amendment, which may 
be made prior to the year one thousaDd eight hundred 
and Nght, shall in any manner affect the first and fourth 
clauses io the ninth section of the first article ; and that 
no State, without its consent, shall be deprived of its equal 
suffrage in the Senate.' 

§ 410. The iinporiance of this power can scarcely be 
over estimated. It is obvious, that no human govern- 
ment can ever be perfect ; and it is impossible lo foresee, 
or guard agamst all the exigencies, which may, in dlffer«it 
ages, require chanties in the powers and modes of opera- 
tion of a government, to suit the necessities and interests 
of the people. A governmeut, which has no mode pre- 
scribed loi- auv changes, will, in the lapse of time, become 
utterly unlit ior the nation. It will either degenerate into 
a despotism, or lead to a revolution, by its oppressive 
inequalities. It is wise, therefore, in every government, 
and especially in a republic, to provide peaceable means 
for altering and improving the structure, as time and ex- 
perience shall show it necessaiy, for the public safety and 
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happinesa. But, at the same tinA, it is equally important 
to gu&rd against too easy and frequent changes ; to secure 
due deliberation and caution in making them ; oad to 
follow experience, rather than speculation and theory. 
A government, which is always changing and changeable, 
is in a perpetual state of internal agitation, and incajiable 
of any steady and permanent operations. It has a con- 
slant tendency to confusion and anarchy. 

§ 417. In regard to the Constitution of the United 
States, it is confessedly a new experiment in the history 
of nations. Its framers were not bold or rash enough to 
believe, or to pronounce, it to be oerfect. They mads 
use of the best lights, which they possessed, to form and 
adjust its parts, and mould its materials. But they knew, 
that time might develope many defects in its arrange- 
ments, and many deficieiir;ics ui ns iiiiwers. They de- 
sired, that It might be open to improvement ; and, under 
the guidance of the sober judgement and enlightened skill 
of the country, to he perpciuany ajiproaching nearer and 
nearer to perfection. It was obvious, too, that the means 
of amendment might avert, or at least have a tendency to 
avert, the most serious perils, to which confederated 
republics are liable, and by wluch all have hitherto been 
shipwrecked. They knew, that the besetting sin of re- 
publics is a restlessness of temperament, and a spirit of 
discontent at slight evils. They knew the pride and 
jealousy of state power in confederacies ; and they 
wished to disarm them of their potency, by providing a 
safe means lo break the force, if not wholly to ward off 
the blows, which would, from lime to lirae, under the 
liiirb of pairioiism, or a love of the people, be aimed at 
the ConsEitution. They behevcd, that the power of 
amendment was, if one may so say, the safety-valve to 
let off all temporary effervescences and excitements ; and 
the real effective instrument to control and adjust the 
movements of the machinery, when out of order, or in 
danger of self-destruction. 

§ 418. Upon the propriety of the power, in some 
form, there will probably he lilde controversy. The 
only question is, whether it is so arranged, as to accom^ 
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plkb its objects in tbe'safest mode ; safest for ibo Mi- 
ulity of tlie GovemmeDt ; and safest for the rights aad 
liberties of the people. 

§ 419. The CoDsiitution has adopted a middlB course. 
It has provided for amendroents being made ; the mode 
is easy ; and at the same time, it secures due deliberation, 
and caution. Congress may propose amendments, or a 
conveniion of the Slates. But, in any amendment pro- 
poseil by Congress, two thirds of both Houses must con- 
cur ; uLid no conveciiioii can be called, except upon the 
application of iwo thirds of the States. When aniend- 
meuts are proposed in either way, the assent of tbiee 
fourihs of all the States b necessary to tbeir ratification. 
And, certainly, it may be said witb confidence, that if 
three fourths of the States are not satisfied with tbe ne< 
cessity of any particular amendment, the evils, which it 
proposes to remedy, cannot be of any general or pressing 
nature. That the power of amendment is not, in ita 
presmt form, impracticable, is proved by tbe fact, that 
twelve amendments have been already proposed and 
ratified. 

§ 420. The proviso excludes the power of amend- 
ment, until tbe year 1808, of the clauses in the Constitu- 
tion, wtuch respects tbe importation and migration of 
slaves, and the apportionment of direct tases. And as 
the equaUty of the Representation of the States in the 
Senate might be destroyed by an amendment, it is ex- 
pressly declared, that no amendment shall deprive any 
State, without its consent, of its equal sufirage in that body. 



CHAPTER XXXV. 

jPublic Debt. — Supremacy of the ConstituHon, ondldML 

§ 421. The first clause of tbe sixth article is, " All 
debts contracted, and ^gagemenls entered into, before 
the adoption of this Constitution, sliall be as valid against 
dM Unitsd SlauS) under 'bi" ConstitutioD} ai tmdsr the 
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Confederation." Tliis can scarcely be deemed more 
than a solemn declaration of wliat the public law of na- 
tions recognizes as a moral obligation, binding on all 
nations, notwithstanding any changes in their forma of 
Government. It was important, however, to clear away- 
all possible doubts, and to satisfy and quiet the public 
creditors, who might fear, that their just clainjs upon the 
Confederation might be disregarded or denied. 

§ 422. The next clause is, " This Constitution, and 
the Laws of the United States, which shall be made in 
pursuance thereof, and all treaties made, or which shall 
be made, under the authority of the United States, shall 
be the supreme law of the land. And the judges in every 
Htate shall be bound thereby, any thing in ihe Constilu- 
liou, or laws of any Slate, to llie contrary not withstand- 
ing." The propriety of tills power results from the very 
nature of the Constitution. To establish a National Gov- 
ernment, and to affirm, that it shall have certain powers ; 
and yet, that in the exercise of those powers it shall nol 
be supreme, but controllable by any Slate in tlie Unioa, 
would be a solecism, so mischievous, and so indefensible, 
that the scheme could never be attributed to the framers 
of the Constitution, without manifestly impeaching their 
wisdom, as well as their good faith. The want of such 
an effective practical supremacy was a vital defect in the 
Confederation ; and furnished the most solid reason for 
abolishing it. It would be an idle mockery, to give pow- 
ers to Congress, and yet at the same time to declare, that 
those powers might be suspended or anmhilated, at the 
will of a single State ; that the will of twenty-five States 
should be surrendered to the will of one. A govern- 
ment of such a nature would be as unworthy ofpublic 
confidence, as it would be incapable of affording public 
protection, or private happiness. 

§ 433. In regard to treaties, there is equal reason, 
why they should be held, when made, to be the supreme 
law of the land. It is to be considered, that treaties 
constitute solemn compacts of binding obligation among 
nations ; and unless tliey are scrupulously obeyed, and 
enforced, no foreign nation would consent to negotiate 
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viA na ; or if it did, noj want of strict SAeStf, on our 
pnt, in the discharge of the treaty stipulatioitt, would be 
risited by reprisals, or by war. It is, therefore, indispen- 
sable, that they should have the obligation aud force of a 
law, that Xhe.y may hu executed by the judicial power, 
and be obeyed like oiher laws. This will not prevent 
them from being cancelled, or abrogated, by the nation, 
upon grave and suitable occasions ; for it w ill not be dis- ' 
puted, ibat they are subject to the legislaiive power, and 
may be repealed, like other laws, at its pleasure ; or they 
may be varied by new treaties. Still, while they do 
sulisistt ihey oi^t to have a po«tire Iniiding efficacy, aa 
laws, upon all the States, and all die cilizeDs oiTtbe States. ' 
The peace of the nation, and its good faith, and moral 
dignity, indispensably require, that all State laws should 
be subjected to ihcir supremacy. The dilTbrcnce be- 
tween considering them as laws, and ctinsidering them as 
executory, or executed contracts, is exceedingly im- 
portant iQ the actual administration of public justice. If 
they are supreme laws, courts of justice will enforce 
them directly in all cases, to which they can be judicially 
applied, in oppontion to all Stale laws, as we all know 
was done in the case of the British debts, secured by the 
treaty of 1783, ^ter the Constitution was adopted. If 
they are deemed but solemn compacts, promissory in 
their nature and obligation, courts of justice may be 
embarrassed in enforcing them, and may he compelled lo 
leave the redress to be administered through other de- 
partments of the Government. It is notorious, that 
treaty stipulations (especially those of the treaty of peace 
of 1783} were grossly disregarded by the States under ihe 
Confederation. They were deemed by the States, not 
as laws, but hke requisitions, of a mere moral obligation, 
and dependent upon the good will of the Stales for their 
execution. Congress, indeed, remonstrated against this 
construction, as unfounded in principle and justice. But 
their voice was not heard. Power nnd ris^lit were separ- 

was on ihe oilier. Jl was prob^blv lo oliviiile ihis very 
difficulty, that this clause was inserted in llic Cnusliluiion ; 
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and it would redound to the immortal honor of :!« authors, 
if it had done no more, than thus to bring treaties within 
the saiiciuary of justice, as hws of supreme obligation. 
There are, indeed, still cases, in which coum of justice 
can administer no effectual redress ; for, when the terms 
of a stipulation import a contract, or when either of the 
parties engages to perform a particular act, the treaty ad- 
dresses itself to the political, and not to ibe judicial, 
department ; and the legislature must execute the con- 
tract, before it can become a rule for the courts- 

§ 424. From this supremacy of the Constitution, and 
kwB, SDd treaties, of the United States, within their con- 
stitutional scope, arises the duty of courts of justice to 
declare any unconstitudonal law passed by Congress, or 
by a Stale legislature, void. So, in like manner, the 
same dmy arises, whenever any other department of the 
National or Stale governments exceeds its constitutional, 
functions. But the .Judiciary of the United States has 
no general jurisdiction lo declare acis oi me sevenu ocaies 
void, unless tijey are repugnant to the Constitution of the 
United States, notwithstanding they are repugnant to the 
Stale Constitution. Such a power belongs to it only, 
wiien it sits to administer the local law of a State, and 
acts exactly, as a State tribunal is bound to act. But 
tipon this subject it ;eems unnecessary to dwell, since 
the light of all courts, State as well as National, to de- 
clare unconstitutional laws void, seems settled beyond 
the reach of judicial contmrer^. 



CHAPTER XXXV 1. 

Oath of Office — Selwioaa Tta.—RaHfieaHon of the 
CotutiMion. 

§ 425. The next clause is, *' The Senators and Rep- 
resentatives before mentioned, {that b, in Congress,) and 
the members of the several State Legislatures, and all ex- 
ecutive and judicial officers, bodi of the United States 
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ud of ^ serera] States, shall be bouod hy oatli car affir* 
metiOD le BW^n this ConstituUOD. But no reii^ous test 
shall ever be required, as a qualificauoa lo any oiSce or 
public trust under the tlniled States." 

§ 426. That all those, who are intrusted with ihe exe- 
cution of the powers of the National Government, sbould 
be bound, hy some solemn obligation, to the due execu- 
tion of the trusts reposed in them, and to su^oK tbe 
Constitution, would seem to be a propositioD too dear, to 
render any reasoning necessary in support of it. It results 
from tbe ^aia right of society, to require some guarantee 
from ereiy officer, that he will be conscientious in the dis- 
cbai^ of bis duty. Oaths have a solemn obligation upon 
tbe minds of all reHectii^ men, and especially upon those, 
who feel a deep sense of accountability to a Supreme 
being. l£, in the ordinary adminisiration of justice, in 
cases of private rights, or personal ciainis, oaths are le- 
quired of those, who try the cause, as well as of those, 
who give testimony, to guard against malice, falsehood, 
and evasion, surely like guards ought to be interposed in 
the administration of higli public trusts, end especially in 
such, as may concern the welfare aad safety of the whole 
conuntHUlT'. But there are known danommatioDS of men, 
who are conscientiously scrupulous of tddng oatfas, (aaxmg 
which is that pure and distinguished sect of Chnstians, 
commonly called Frieiids, or Quakers,) and, ther^re, 
to prevent any unjustifiable exclusion from office, tbe 
Constitution lias permitted a solenm affirmation lo be 
made, instead of an oath, and as its equivalent. 

§ 427. But it may not appear to all perstHU quite so 
clear, why the officers of the State govemmeDts diould 
be equally bound to take a like oath or affirmatkm ; and 
it has been even su^ested, that there is no more reason 
to require thu, than to reqiure, that all of the United 
States officers shotdd take an oath or affirmation to sup- 
port the State Constitutions. A moment's reOection will 
show sufficient reasons for the requisition of it in tbe one 
case, and the omission of it in the other. The members 
and officers of the National Government have no agen- 
cy in carryii^ into effect the State Constitutions. The 
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members ajid officers of the State governments have an 
essential agency in giving effect to the National Conslitu- 
lion. The election of the President and the Senate will 
depend, in all cases, upon die Legislatures of the several 
States ; and, in mBDjr cases, die eleadoa of the House of 
Kepresentalives mny be affected by their agency. The 
judges of the State courts will frequently be called upon to 
decide upou the Constitution, and laws, and treaties, of the 
United States ; and upon rights and claims growing out of 
them. Decisions ought to be, as far as possible, uniform ; 
and uniformity of obligation will greatly tend to such a re- 
sult. The executive authority of the several States may be 
often called upon to exert powers, or to allow rights, given 
by the Constitution, as in filling vacancies in the Senate, 
during the recess of the Legislature ; in issuing writs of 
election, to fill vacancies in the House of Bepresenta* 
lives ; in officering the militia, and giving effect to laws 
for csiliDg them out ; and in the surrender of fugitives from 
jusUce. These, and manv other fimntinns, devnlvine on 
the State authorities, render it luphlv important, that 
they should be under a solemn obli§atioii lo obey the 
Constitution. In common sense, there can be no well- 
founded objection to it. There may be serious evils 
^t>wing out of an opposite course. 

§ 428. The remaining part oi the clause declares, that 
"no religious tgst shall ever be required, as aquahfication 
lo any office or public trust under the United States." 
This clause is recommended by its tendency to satisfy the 
minds of many delicate and scrupulous persons, who enter- 
jain great repugnance to religious tests, as a qualification 
for civil power or honor. But it has a higher aim in the 
Constitution. It is designed to cut off every pretence 
of an alliance between the Church and the Slate, in the ad- 
ministration of the National Government. The American 
people were too well read in the history of other coun- 
tries, and had suffered too much in their colonial state, 
not to dread the abuses of authority resulting from reli- 
gious bigotry, intolerance, and persecution. They knew 
but too well, that no sect could be nfdy tniattd with 
power on such a subject ; for all bad in-tonia wieUed U 
32 Jilt. 
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to the injury, and sometimes to ibe destrucdoD, of Ib^ 
inofiensive, bul, in their judgemeol, erring nogbboTs- 

And we shall presently see, that, by an amendmeat to 
the Constitution, evils of this sort in the National Gov- \ 
ernment are still more efiectaaliy guarded against. 

§429. The seventh and last article of the Constilu- ' 
lion is, " The ratification of the Conventions of nine 
States, shall be sufficient for the establishment of this 
Constitution between the States so ratifying the same." 
It is unnecessary now to comment upon this article, as 
sll the States have ratified the Constitution. But we 
know, that if an unanimous rattficacion of it, by all the 
States, bad been required, it would have been rejected ; 
for North Carolina, and Rhode Island, did not, at first, 
accede to it. 

§ 430. And here closes our review of the CoDstitu- 
tion in the original form, in which it was adopted by the 
people of the United Stales. The concluding passage 
of it is valuable, as an historical reminiscence. "Done 
in Convention, by the unanimous consent of the States 
present, the seventeenth day of September, in the year of 
our Lord oue thousand seven hundred and eigh^-serai, 
and of tbe Independence of the United States the tweUtb. 
Id mmesa wbereof, we bare bereunto subscribed our 
names." At the head of the iUusUious men, who framed 
and signed it, stands the name of " Geoi^e Washington, 
President, and Deputy from Virginia ;" a name, at the 
utterance of which it is impossible not to feel the liveliest 
sense of gratitude to a gracious Providence, for a life of 
so much gloi7, socb spotless integri^, and sucb exalted 
patriotism. 



CHAPTER XXXVII. 

Amendments to the Constitution. 

§ 431. When the Constitution was before the people 
for adoption, several of the State conventions suggested 
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cerlain amendments for ihe consideration of Cong^w, 
some of the most important of which were afterwards 
proposed to tlie people for adoption, by that body, at its 
first organization ; and, having beensinceratified, they are 
iiow incorporated into the Constitution. They are mainly 
clauses, in the nature of a Bill of Rights, which more ef- 
fectually guard cerlain rights, already provided for in (ho 
Constitution, or prohibit certain exercises of authority, 
supposed to be dangerous to the pubhc interests. We 
bave already had occasion to consider several of them ia 
the preceding pages ; and the remainder will now be pre- 
sented. 

§ 432. Before, however, proceeding to the considera- 
tion of them, it may be proper to say a few words, ss to 
the origin and objects of liie first ten amendments, which 
may be considered as a Bill of Rights, and were proposed 
by the first Congress, and were immediately adopted by 
the people of ilie United States. The first amendment 
is, " Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press ; or 
the right of the people peaceably to assemble, and to 
petition the goTemment for a redress of grievances." 

§ 433.' It has been already stated, that many objec- 
tions were taken to the Constitution, not only on account 
of its actual provisions, hut also on accounl of its defi- 
ciencies and omiisioiid. Aznong the latter, none were 
proclaimed with more ze^il, and jircascd with more effect, 
than the want of a Bill of Rights. This, it was said, was 
a fatal defect ; and sufficient of itself to bring on the ruin 
of the republic. To this objection, several answers were 
given ; first, thatlhe Constitution did, in fact, contain many 
provisions in ih^ nature of a Bill of Rights, if the whole 
Constitution was not, in fact, a Bill of Rights ; secondly, 
that a Bill of Rights was in its nature more adapted to a 
monarchy, than to a government, professedly founded 
upon the will of the people, and esecuted by their imme- 
diate foprc^fiv.ii^ivcs and Sirenis ; and, thirdly, that a for- 
mal Bill of Rjghts, beyond'" what was contained in it, was 
wholly unnecessary, and might even be dangerous. 
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§ 434. It was further added, tbat, in trnA, tibe Consti- 
tulioD itself, was, in every rational smue, and to everj 
useful purpose, a Bill of Rights for the Union. It speci- 
fies, and declares the pofilical privileges of (he citizens in 
the structure and administration of the Government, It 
defines certain immuniiies and modes of proceeding, which 
relate to their personal, private, and public rights and 
concerns. It confers on them the uoalienable right of 
electing their rulers ; and prohibits any tyrannical meas- I 
ures, and vindictive prosecutions. So thai, at best, much | 
of the force ol the objection rests on mere nommal dis- | 
tinciions, or upon a desire to make a frame of gOTennnent i 
a code to regulate rights and iranedies. I 

§435. Although it must be conceded, that there is 
much intrinsic force in this reasoning, it cannot in candor I 
be admitted lo be ivholly &atisfactory, or conclusive on 
tlie subject. It is rather the argument of an able advo- , 
caie, than the reasoning of a constitutional statesman. Li I 
the first place, a Bill of Rights {in the very sense of this | 
reasoning) is admitted in some cases to be important; | 
and the Constitution itself adopts, and establishes its pro i 
priety to the extent of its actual provisions. Every rea- 
son, which establishes the propriety of any provision of 
tills sort in the Constitution, such as a right of trial 
jury in criminal cases, is, to that estent, proof, that it is 
neither unnecessary nor dancerous. It reduces the oues- 
tion to the consideration, not wliotlier any Bill of Rights is 
necessary, hui what sucli a Bill of Rights should properly 
contain. This is a point for argument, upon which dif- 
ferent minds may arrive at different conclusions. That a 
Bill of Rights may contain too many enumerations, and 
especially such, ^s more correctly belong to the ordinary 
legislation of a govemmuni, caniioi tie uouoicu. auins 
of OUT State Bills of Rights contain clauses of this descrip- 
tion, beii^ fath& ia their character and phraseology quite 
too loose, and eeneral, and ambiguous ; or covering doc- 
trines quite delalable, both in theory and practice ; or 
even leading to mischievous consequences, by restricting 
the Legislative power under circumstances, which were 
not foreseen, and if foreseen, the restramt would have 
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been pronounced by all persons inexpedient, and perhaps 
unjust. Indeed, the rage of theorists to make conslitii- 
lions a veliicle for the conveyance of tbeir own crude and 
visionary aphorisms of government, requires to be guarded 
against with the most unceasing vigilance. 

§ 43G. In the next place, a Bill of Rights ia important, 
and may often be indispensable, nhenever it operatss as 
a qualification upon powers, actually granted 1:^ the peo- 
ide to the government. This is the real grouad of aU the 
Bills of Rights in (he parent country, in the ColoniB) con- 
stitutions and laws, and in the State constitutions. In 
England, the Bills of Rights were not demanded merely of 
the Crown, as withdrawing a power from the Royal pre- 
rogative ; they were equally important, as withdrawing 
power from Parliament. A large proportion of the most 
valuable of the jVovisions in Magna Charta, and the Bill 
of Rights in 1688, consists of a solemn recognition of the 
limitations upon the powers of Parliament ; that is, a dec- 
laration, that Parliament ought not to abolish, or restrict 
those rights. Such are the right of trial by jury ; the 
riglit to personal liberty and private property, according 
to the law of the land ; that the subjects ought to have a 
right to bear arms ; that elections ot members of Parlia- 
ment ought to be free ; that freedom of speech and debate 
in Parliament ought not to be impeached, or questioned 
elsewhere ; and that excessive bail ought not to be re- 
quired, nor excessive fines imposed, nor cruel or unusual 
punishments inflicted. Whenever, then, a general power 
exists, or is granted to a gorenmieDt, which may, in its 
actual exercise or abuse, be doi^etoas to the pec^, dure 
seems a peculiar proprie^ in restrietii^ its opraati(His, 
and m excepting from it some at ieut ot the most mis- 
chievous .forms, in which it may be likd^ to be abused. 
And the very exception in such cases. Will Operate with a 
silent, bui irresistible influence, to control the actual abuse 
of it in other analogous cases. 

§437. In the next place, a Bill of Rights may be im- 
portant, even when it goes beyond the powers supposed to 
be granted. It is not always possible to foresee the ex- 
tmt ef the actual reach of certain powers, which are 
23* 
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giren in general terras. They may be construed to ex- 
tend (and perhaps fairly) lo ceriaiii classes of cases, which 
did not at first appear lo be within them. A Bill of Rights, 
then, operates, as a guard upon any extravagant or undue 
extension of such powers. Besides ; (as lias been justly 
remarked.) a Bill of Richts is of real efficiency in control- 
ling the excesses of party spirit. It serves to auide and 
enlighten public opinion, and to render it more quick to 
detect, and more resolute lo resist, attempts to disturb 
private ngbis. It requires more than ordinary hardihood 
and audacity of character, to trample down principles, 



d h I lid II 1(1 b h 

truth and simplicity ; and which are constantly placed 
before the eyes of the people, accompanied with the im- 
p gf d I J 1 1 

BilU of Rights are a part of the muniments of freemen, 
showing their title to protection : and they become of 
increased value, ^^he^ placed under the proteciUMi of an 
udependem judiciary, mstituied as the apfwopnate goai- 
dian of the public and private rights of the citizens. 

§ 438. In the next place, a Bill of Rights is an impor- 
tant protection against unjjst and oppressiye conduct on 
the part of the people themselves. In a government 
modified like that of the United States, (it has been said 
by a great statesman,) the great danger lies rather in tbe 
abuse of the community, than of the legislative body. 
The prescriptions in favor of liberty ought to be levelled 
against that quarter, where tbe greatest danger lies, name- 
ly, that which possesses tbe hi^est perogative of power. 
But this is not found in the executive or legislative de- 
partments of government ; but in the body of the people, 
operating by the majority against the minority. It may 
be though!, that all paper barriers against the power of ' 
the community are too, weak to be worthy of attention. 
Tfaey are not so strong, as to satisfy all, who have seen 
and examined thoroughly the texture of such a defence. 
Yet, as they have a t^idencr to impress stune d^ree of 
reapect far them, to establish the public opiniM m tbtia 

V 
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favor, and to rouse the altemion of tlic wiiole community, 
it may be one means to control iho njajurity from those 
acts, to wbich they might be otherwise inclined. 

§ 439. Tlie want of a Bill of Rights, then, is not eitlier 
an unfounded or illusory objection. The real question 
is not, whether every sort of right or privilege or claim 
ou^ht to be affirmed in a coDstitutton ; but whether sucfa, 
as lo tbeir own nature are of vital importance, and pecu- 
liarly susceptiUe of abuse, oi^fat not to receive this sol- 
emn sanction. Doubtless, the want of a formal Bill of 
Higbts in the Conslitulion was a mailer of very exaggerat- 
ed declacnatioii and party zeal, lor liie mere [>urpose of 
defeating the GonstitnUon. Rut. so far as ihc objection 
was well founded in lact. il was nghc to remove it by 
subsequent amendments ; and Congress have (as \vc shall 
see) accordingly performed the duty with most prompt 
and laudable diligence. 

§ 440. The first amendment is, " Congress shall 
make no law respecting an establishment of religion, or 
prohibitmg the free exercise thereof; or abridging the 
freedom of speech, or of the press ; or the right of the 
people peaceahlv" to assemlile, and to petition the gov- 
ernment I r redr f ricvanccs." 

§441. The same policy, which introduced inlo ilie 
Constitution the prohibition of any rchgious test, led to 
this more extended prohibition of the interference of Con- 
gress in religious concerns. We are not to attribute this 
prohibition of a national religious establishment to an in- 
diOerence to rehgion in general, and especially to Chi^s- 
tianity, (which none coiJd hold in more reverence, than 
the Iramers of the Constitution,) but to a dread by the 
people of the influence of ecclesiastical power in matters 
of government ; a dread, which their ancestors brought 
with them from the parent country, and which, unhappily 
for human infirmity, their own conduct, after their emigra- 
tion, had not, in any just degree, tended to diminish. It 
was also obvious, from the numerous and powerful sects 
existing in the United Slates, that there would be perpet- 
ual temptations to struggles for ascendency in tlie National 
count^, if any one might thereby hope to found a parma- 
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nent and exclusive natknial estsblislmieiit of its own ; uid 
religious persecuuoDE might thus he introduced, to an' ex- 
tent utterljr subrersire of the true interests and good or- 
der of the RepuUic. Tbe most efiectaal mode sm>- 
messine the eril, in the view of the petqde, was, to anis 
down the temptations to its introduction. 

§ 442.- How far any government has a right to interfere 
in matters touching religion, has been a subject much dis- 
cussed by writers upon public and political law. The right 
and the duty of the interference of government in mat- 
ters of religion have been maintained by many distinguish- 
ed authors, as well by those, who were the warmest advo- 
cates of free governments, as by those, who were attached 
to governments of a more arbitrary character. Indeed, 
the l^ht of a society or government to interfere in matters 

rel^oa, will hardly be contested by any persons, who 
believe that piety, religion, and morality are intimately 
connected with the well being of the slate, and indispen- 
sable to ihe admiiiistralion of civil justice. The promul- 
gation of the great doctrines of religion, the being, and 
attributes, and providence of one Almighty God ; the 
responsibility to Htm for all our actions, founded upon 
moral accountability ; a future state of rewards and pun- 
ishments ; the cultivation of all the personal, social, and 
benevolent virtues ; — these never can be a matter of in- 
difierence in anj well-ordered community. It is, indeed, 
^fficult Jo caacwe, how any civilized society can well 
exist without tiiem. And, at all events, tt is impossible 
for those, who believe in the truth of Christianity, as a 
Divine revelation, to doubt, that it is the especial duty of 
government to foster, and encourage it among all the cit- 
izens and subjects. This is a point wholly distinct from 
that of the right of private judgement in matters of relig- 
ion, and of the frecdoiti of pubhc worship, according lo 
the dictates of one's conscience. 

§ 443. The real difficulty lies in ascertaining the limits, 
to which government may rightfully go, in fostering and 
encouraging rehgion. Three cases roay easily bo sup- 
I>03ed. One, where a government afibrda aid to a pap* 
ticular religion, leaving all persons fne to a^pt any 
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•thee ; another, where it creates aa ecclesiaatieal estab- 
lishment for the |>ropagation of the doctiioes of a ptrticalar 
sect of that rehgion, leavmg a like freedom to all others ; 
and a third, where it creates such an eatablishraent, and 
excludes all persons, not belonging to it, either wholly, or 
ill part, from any pariicipaiion in the public honors, trusts, 
eiDolumeots, privileges, and immunities of the state. For 
inatance, a government may simply declare, that the Chris- 
tian religion shall be the religion of the state, and shall be 
aided, and encouraged in all the varieties of sects belong- 
ing to it ; or it may declare, that the Roman Cathobc or 
Protestant religion shall be tbereli^on of tbestite, Irar- 
mg every man (o the free eajoyment of hia own rdigioiu 
opinions ; or it may establish die doctrines of a particular 
sect, as of Episcopalians, as the religion of the slate, with 
a like freedom; or it may establish ihe docirines of a 
particular sect, as exclusively the religion of the slate, 
tolerating others to a limited extent, or excluding all, not 
belonging to it, from all public honors, trusts, emolu- 
ments, privileges, and immunities. 

§ 444. Probably, at the time of the adoption of the 
Constitution, and of the amendment to it, now uoder con- 
sideration, the general, if not the universal, s«itiment in 
America was, that Christianity ought to receive mcour- 
agemeol from the Slate, so far as such encoimigemenl was 
not incompatible with the private rights of conscience, 
and the freedom of religious worship. An aitenipt to 
level all religions, and to make it a matter of state policy 
to hold all in utter indifference, would liave created uni- 
versal disapproba^n, if not universal indignation. 

§445. The next clause respects the hberty of speech, 
and of the press. That tliis amendment was intended to 
secure to every citizen an absolute right to speak, or write, 
or print, whatever he might please, without anyresponsi- 
btlity, public or private, therefor, is a suppositiou too wild 
to be indulged by any reasonable man. That would be, 
to allow every citizen a riglit to destroy, at his pleasure, 
the reputation, the peace, the properly, and even the per- 
sonal safety of every other citizen. A man might then, 
out of mere malice or revenge, accuse anoUier of infamous 
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crimes ; might excite against liim the indignation of sll 
his fellow citizens by the most airociou;i calumnies ; 
disturb, nay, overturn his domestic peace, and embttter 
his domestic aSections ; might inflict the most distressbg 
punishiDeats upon the weak, the timid, and the innocent ; 
might prejudice all (be civil, political, and private rights i 
of SDOtner ; aad m^bt stir up sedition, rebellion, and even 
treason, against the goremment itself, in the wantonness 
of haa passions, or the corruptions of his heart. Ctvii 
Bocie^ could not go on under such circumstances. Men 
would be obliged to resort to private vengeance to make 
up for the deficiencies of the law. It is plain, then, that 
this amendment iinjiorls no more, than that every man 
shall have a riglii to speak, write, and print his opiaions 
upon any subject wliatsoever, without any prior resiraint, I 
so always that he does not injure any other person in his ' 
ligftts, proper^, or personal reputation ; anil so ahvays 
that he does not thereby disturb the public peace, or at- 
tempt to subvert the government. It is in fact designed 
to guard against those abuses of power, by which, in some 
foreign governments, men are not permitted to speak upou 
political subjects, or to write or publish any thing without 
the express license of the government for that purpose. 

^ 44b. A liulo allenlion to the liislory of other coun- 
tries, [u other ages, will teach us the vast importance of 
this riE;ht. It is notorious, that, even to this day, in some 
foreign countries, it is a crime to speak on any subject, 
religious, philosophical, or political, what is conirary to 
the received opinions of the government, or the institutions 
of the country, however laudable may be the design, and 
however virtuous may be the motive. Even to ^imad- 
vert upon the conduct of public men, of rulers, or of repre- 
sentatives, in terms of the strictest truth and courtesy, has 
been, and is, deemed a scandal upon the supposed sanc- 
liiy of liicir slatioiis and characters, subjecting the parly 

be printed at all, whether of science, or literature, or phi- 
losophy, without the previotis approbation of the govern- . 
meat ; and the press -has been soackled, and compelled 
to speak only in the timid language, which the cnt^i^ 
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courtier, or the capricious inquisitor, has been wiiiing to 
license for publication. The Bible itself, the common 
inheritance, not inereiy of Christendom, but of the world, 
baa been put exclusively under the control of government ; 
and has not been allowed to be seen, or heard, or read, 
except in a language unknown to the common inhabitants 
of the country. To publish a translation in the vernacu- 
lar tongue, has been in forjner limes a flagrant offence. 

§ 447. Tiicre is a good ileal of loose reasoning on the 
subject of the libcriy of the press, as if its inviolability 
were constitutionally such, that, like the King of England, 
it could do no wrong, and was free from every inquiry, 
and afforded a perfect sanctuary for every abuse ; that, 
in short, it implied a despotic sovereignty to do every 
sort of wrong, without the slightest accountability to pri- 
vate or public justice. Such a notiou is too extravsgaut 
to be held by any sound constitutional lawyer, with re^urd 
to the rights and duties belonging to govemmeiUs gener- 
ally, or to the state governments in particular. If it 
ware adnutted to be correct, it might be jusdy offimieii, 
that the liberty of the press was incompatible with the 
permanent existence of any free government. Mr. Jus- 
tice Blackslone has remarked, thai the liberty of the press, 
properly understood, is essential to the nature of a free 
state ; but that this consists in laying no previous re- 
straints upon publications, and not in freedom from cen- 
sure for criminal matter, when published. Every freeman 
has an undoubted right to lay what sentiments be pleases 
before the public. To forbid this is to destroy the free- 
dom of the press. But, if he publishes what is improper, 
mischierous, or illegal, he must take the consequences of 
his own temerity. To subject the press to the restrictive 
power of a licenser, as was formerly done before, and 
since the Revolution, (of 16S8,) is lo subject all freedom 
of sentiment to itte prejudices of one man, and make him 
the arbitrary and inlallible judge of all coniroveried points 
in learning, religion, and government. But to punish any 
dangerous or offensive writings, which, when pubhslied, 
shall, on a fair and impartial trial, be adjudged of a per- 
nicious tendency, is necessary for the preservation of 
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peace and good order, of government and religion, the 
onlj' solid foundaiions of civil liberty. Thus, the will of 
individusls is still left free ; the abuse only of that free 
will is the object of legal punishment. Neithe¥ is an^ 
restraint hereby laid upon freedom of thought or inquiry ; 
liberty of private sentiment is still left ; the disseminating, 
or making public of bad sentiments, destructive of th<9 
ends of society, is the ciiine, wUch society crarectt. 
A man may be allomd lo keep pois<»is in bis closet ; 
but not publicly to vend tliem as cordials. And, after 
some additional reflecttons, he concludes irith this mem- 
orable sentence : " So true will it be found, diat to cen* 
sure the liceodonsDess, is to maintam Ae Uberty of tbe 

§ 44S. The remaining clause, secures "Therightof 
the people peaceably to assemble and to petition for a re- 
dress of grievances," a right inestimable in itself, but 
often prohibited in foreign governments, under the pre- 
tence of preventing insurrecticms, and dangerous conspir- 
acies against tbe government. 

§ 449. This would seem unnecessary to be expressly 
provided for in a republican government, since it resulu 
from the very nature of its structure and institutions. It 
is impossible, that it could be practically denied, until 
the spirit of liberty had wholly disappeared, and the peo- 
ple iad become so servile and debased, as to be unfit to 
exercise any of tbe privileges of freemen. 

§ 450. The next amendment is, " A well-regulated 
militia being necessary to the security of a free state, the 
right of the people to keep and bear arms shall not be in- 
fnnged." One of the ordinary modes, by which tyrants 
accompliib ilieir purposes without resistance, is, by dis- 
arming the people, and making it an offence lo keep arms, 
and by substituting a regular army in the stead of a resort 
to the militia. The friends of a free government can- 
not be too watchful, to overcome the dangerous tendency 
of the public mind to sacri6ce, for the sake of mere pri- 
vate convenience, this powerful check upon the designs 
of ambitious men. 

§451. Tbe importance of this arUcIe will scaicdy be 
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doubted by any persons, who bive ddy reflected upon 

the subject. The militia is the natural defence of a free 
country against sudden foreign invasions, domestic msur- 
rections, and domestic usiiriiaiioiis oi power by rulers. 
It IS asaiiisi sound policv lor a Irce people to keep up 
large military eslablishmenls and slandme armies in time 
of peace, both Irom tiie enormous expenses, with which 
they are attended, and the facile means, which they af- 
ford to ambitious and unprincipled rulers, lo subvert the 
goveroment, or trample upon the righls of the people. 
The right of the citizens to keep and bear arms has justly 
bsen considered, as the palladium of the liberdea ofa re- 
public ; since it offers a strong moral check against the 
usurpations and arbitrary power of rulers ; and it will gen- 
erally, even if these arc successful in the first instance, 
enable the people to resist and triumph over them. And 
yet, though this truth would seem so clear, and the im- 
portance of a well-regulated militia would seem so unde- 
niable, it cannot be disguised, that among the American 
people there is a growing indiiference to any system of 
militia discipline, and a strong disposition, from a sense 
of its burdens, to be rid of all regulations. How it is 
practicable to keep the people duly armed without some 
organization, it is difficult to see. There is certainly no 
smalt danger, that indifference may lead to disgust, and 
disgust to contempt ; and thus gradually undermme all die 
protection intended by this clause of our Natiooal BUI of 
Rights. 

§ 452. The next amendment is, "No soldier shall 
in time of peace be quartered in any house without the 
consent of the owner ; nor. iij time of war, but in a man- 
ner to be prescribed by law." This provision speaks for 
itself. In arbitrary times it has not been unusual for mil- 
itary officers, with the connivance, or under the sanction 
of the government, to billet soldiers upon private citi- 
zens, without the slightest regard to their rigb|f , or com- 

§453. The next amendment is, '"The enumeration 
in the Constitution of ceruin rights shaD not be constrn- 
ed to deny, or dispanue others retained by the People." 

3S XIII. 
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The object of this clause is to get rid of a very conumn 
but perverse misapplication of a known maxim, that an 
nffirinatioa of a power in particular cases, implies a nega- 
tion of it in all other cases ; and so, on the other haod, 
that a nation of a power in some cases, implies an af- 
firmation of it in all others not denied. The maxim, when 
rightly understood, is perfectly sound and safe ; but it ha? 
often been abused to purposes injurious lo the rights of 
the people ; and therefore the present clause was wisely 
inserted to prevent any such false interpreta lions aod glos- 
ses of the Constitution. 

§ 454. The next and last amendment, which has not 
been already considered, is, " The powers not dele- 
gated lo the United States by the Constitution, nor pro- 
hibited by it 10 the States, are reserved to. the States re- 
spectively, or to the People," This amendment follows 
out the object of the preceding ; and is merely an af- 
firmation of a rule of construction of the Constitution, 
which, upon any just reasoning, must have existed without 
it. Still, it is important as a security against two opposite 
tendencies of opinion, each of which is equaily subver- 
sive of the true import of the Constitution. The one is 
to imply all powers, which may be useful to the National 
Government, which are not expressly prohibited; and the 
Other is, to, deny all powers to the National GoYemaient, 
which are not express^ gr<mttd. We have already sera, 
that there are many implied powers necessarily resulting 
- irom the nature of the express powers ; and it is as clear, 
that no power can properly arise by implication from a 
mere prohibition. The Government of the United States 
is one of limited powers ; and no authority exists beyond 
the prescribed limits, marked out in the insiniment itself. 
Whatever powers are i»t granted, uecessanly belong to 
the respective States, or to the petnile of the mpectiTe 
States, if they have not been confided by them to the 
Stale Governments. 
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CHAPTER XXXniI. 

Concludii^ Retiwki. 

§ 455. We have now reviewed all the provisions of 
ibe original Constitution of the United States, and oil the 
Amendmeots, which have been incorporated into it. And 
here, the task, originally proposed in these Commentaries, 
is brought to & close. Many reflections naturally crowd 
upon the mind at such a moment ; many grated recollec- 
tions of the past; and many anxious tboudits of tbefuttire> 
The past is secure. It is unalterable. The seal of eter- 
lOtyiB uponit. The wisdom, which it has dteplayed, and. 
the blessings, which it has bestowed, cannot be obscured ; 
neither can they be debased by human folly, or by human 
infirmity. The future, is that, which may well awaken 
the most earnest solicitude, both for the virtue and (he per- 
manence of our Republic. The fate of other republics, 
their rise, their progress, their decline, and their fall, are 
written but too fagibly on the pages of history, if, indeed, 
they were not continually before us in the starthng frag- 
ments of their ruins. Those republics have perished ; 
and Imve perished by their own hands. Prosperity has 
enervated lliem ; corruption has debased them ; and a 
venal populace has consummated their destruction. The 
people, alternately the prey of military chieftains at home, 
and of ambitious invaders from abroad, have been some- 
times cheated out of their liberties by servile demagogues ; 
sometimes betrayed into a surrender of them by false pa- 
triots ; and sometimes they have willingly sold tiiem for 
a price to the despot, who has bidden highest for his vic- 
tims. They have disregarded the warning voice of their 
best statesmen ; and have persecuted and driven from 
office their truest friends. They have listened to tho 
councils of fawning sycophants, or base calumniators of 
the wise and the good. They have reverenced powei 
more in its high abuses and summary movements, than in 
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its CBlmand constitutional energy, when it dispOised Ues- 
^iogs witb an unseen, but a libera) hand. Toe^ have Bar- 
rendered to faction, what belonged to the commoa inter- 
ests and common righis of the country. Patronage and 
parly, tiie triumph of an artful popular leader, and the dis- 
coDienls of a day, have outweighed, in their view, all solid 
principles and institutions of government. Such are the 
melancholy lessons of ibe past history of republics down 

§ 456. It is not ray design to detain the reader by any 
elaborate reflections addressed to his judgement, either by 
way of admonitioD or of eDcooragemeat- Bat it mayoot 
be vtq>Ily without use to glance at ona or two Axsidera- 
tions, upon which our meditations cannot be too frequent- 
ly indulged. 

§ 457. In the fir^t place, it cannot escape our notice, 
how exceedingly difficult it is ti> settle ihe foundations of 
any goveriimeni upon principles, which do not admit of 
some controversy or question. Tlie very elements, outof 
which It IS to be built, are susceptible ot infinite modifica- 
tions ; and theorj' too often deludes us by the attractive 
simplicity of its plans, and imagination by the visionaiy 
pertectioii of its speculations. In tbeoiy, a goTercmwt 
may promise the most perfect harmony of opetations m 
all its various combinations. In practice, the whole ma- 
chinery may be perpetually retarded, or thrown out of 
order by accidental nial-ad)ustmcnls. In theory, a gov- 
ernment mav seem deficient in unity of design and sym-- 
metry ol parts; and vet. m practice, it may work with 
astonishing accuinrv and lorce for the genera! welfare- 
Whatever, then, has been found to work well by experi- 
ence, should rarely be hazarded upon conjectural improve- 
ments. Time, and long and steady operation are indis- 
pensable to the perfection of all social institutions. To 
be of any value, these institutions must become cemented 
with the habits, the feelings, and ihe pursuits of the peo- 
ple. Every change discomposes for a while the whole . 
arrangements of the system. What is safe, is not always 
expedient ; what is new, is often pregnant with unforeseen 
evils, or attracts only by imaginary good. . 
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§ 453; In the nest place, ihe slighesl attention to the 
history of the IVational Constitution must satisfy every 
reSeciing mind, how many difficulties attended its forraa- 
tioa and adoption, from real or imaginary differences of 
State ioterests, sectional feelings, and local institutions. 
It is an attempt to create a National sovereignty, and yet 
to preserv-c llie Slaie sovereignties ; ahlioiigli ilig impos- 
sible to assign tlcliniic bournhiiiei ii! all cases lo the pow- 
ers of each. Tlic iiiHuencc of ihe distui-bing causes, 
which, more than once in the Convention, were on tho^ 
point of breaking up ilie Union, have since immeasurably 
increased in concentration and vigor. The very ineqW- 
ities of a government, confessedly founded in a compro- 
mise, were then felt with a strong sensibility ; and every 
new source of diacontent, whether accidental or perma- 
nent, has since added mcreased activity to the painful sense 
of these inequalities. The North cannot but perceive, that 
it has yielded loihe Souih a superioriiy of Representatives 
already amoiinliii!; lo iweniy-live, beyimd !ls due propor- 
tion ; and the iSoiiih iuuigiinjs, that, with all iliis prepon- 
derance in representation, the other parts of the Union 
enjoy a more perfect protection of their interests, than its 
own. The West feels its growing power and weigbt in 
Ihe Union J and the Atlantic Slates begin to learn, that 
the sceptre must soon, and perhaps forever, depart from 
tfaem. If, under these circumstances, the Union jbould 
once be broken up, it is impossible, that a new Constitn- 
tion should ever be formed, embracing the whole Terri- 
tory. We shall be divided into several nations or con- 
federacies, rivals in power, pursuits, and interests ; too 
proud to brook injury, and too near to make reiahation 
distant or ineffectual. Our very animosities will, like 
those of all other kindred nations, become more deadly, 
because our lineage, our laws, and our language are the 
same. Let the history of ibe Grecian and Italian repub- 
lics warn us of our dangers. The National Constitution 
is our last, and our only security. United we stand ; di- 
vided wn fall. 

^ 459. If this Work shall but inspire the rising geae- 
ratKHi with a more ardent tore of their country, an un- 
23". 
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quenchable thirst for liberty, and a profound reverence 
for the Constitution and the Union, liien it will have ac- 
complished all, that its author ought to desire. Let the 
American youth never forget, tlmt they possess a noble 
inheritance, bought by the toils, and suffenngs, and blooS 
of their ancestors ; and capable, if wisely improved, and 
faithfully guarded, of transmitting to their latest posterity 
all tlie subsianiiul ljl(?ssiin;s of life, the peaceful enjoyment 
of liberiy, of pro|)erty, of religion, and of independence, 
^riie structure lias bt;en erected by architects of consum- 
mate skill and ddelity ; its foundations are solid ; its com- 
partments are beautiful, as well as useful ; its arrangements 
are full of wisdom and order ; and its defences are im- 
pregnable from without. It has been reared for immor- 
taUty, if the work of rotm may justly aspte to such a tide. 
It may, nevertheless, perish in an hour, 1^ the folly, or 
corruption, or negligence of its only keepers, the peo- 
ple. Republics are created by the virtue, public spirit, 
and inlelligonce of the citizens. They fall, when the 
wise are banished from the public councils, because they 
dare to be honest, and the profligate are rewarded, be 
cause they flatter the people, in order to betray them. 
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DECLARATION OF RIGfiTS 

OF THE CONTINENTAL C0NORBS8. OCTOBER 14, 1771. 

Whereas, since the close of i]ie last war, the Brkish 
Parliament, claiming a power of right, to bind the people 
of Ameiica by Statutes in all cases whatsoever, hath in 
some Acts expressly imposed taxes on them, aitd in oth- 
ers, under various pretences, but in fact for the purpose of 
raisH^ a revenue, bath imposed rates and duties payable 
in these Colonies, established a Board of Commissioners, 
with unconstitutional powers, and extended tlie jurisdictioo 
of Courts of Admiralty, not only for collecting the said 
duties, but for the trial of causes merely arising «iihin the 
body of a county : 

And whereas, in consequence of other Statutes, judges, 
who before held only estates at will in their ofiicos, have 
been made dependent on the Crown alone, for their sal- 
aries, and standing armies kept in limes of peace ; and 
whereas, it has lately been resolved in Parliament, that 
by force of a Statute, made in the thirty-fifth yeai; of the 
reign of King Henry the VIII., Colonists may be trans- 
ported to England, and tried there, upon accusations for 
treasons and misprisions, or concealments, of treasons 
committed in the Colonies, and by a late Statute, such 
trials have been directed in cases therein mentioned : 

And whereas, in the last session of Parliament, three 
Statutes were made ; one enthied, ' An Act to discon- 
tinue, in such manner, and for such time, as are therein 
mentioned, the landing and discharging, lading, or ship- 
ping of goods, wares, and merchandize, at the town, and 
within the harbor, of Boston, in the Province of Massa- 
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chusetta Bl^ in North America ;' another entitled, ' Ab 
Act for the better regukling the goveriimeiit of ilie Pror- 
ince of Massachusetts Bay in iS'ew England, 'and another 
entitled, 'An Act for the impariial atlminisiraiion of just- 
lice, in the cases of persons questioned for any act done 
by them in the execution of the law, or for the suppres- 
sion of riots and tumults, in the Province of the Massa- 
chusetts Bay in New England :' And another Statute 
was then made, " for making more effectual provision for 
the government of the Province of Quebec," Sic. All 
which Statutes are impolitic, unjust, and cruel, as well as 
ODConstittitioiwl, and most dangerous and destructive of 
American rights : 

, And whereas, Assemblies have been frequency dis- 
solved, contrary to the rights of the People, when they 
attempted to deliberate on grievances ; and their dutiful, 
humble, loyal, and reasonable, petitions to the Crown for 
redress, have been repeatedly treated with contempt, by 
his Majesty's ministers of slate : 

The good People of the several Colonies of New 
Hampshire, Massachusetts Bay, Rhode Island and 
ProvidMce Plantations, Connecucut, New York, New 
Jersey, Pennsylvania, Newcastle, Kent, and Sussex, on 
Delaware,. Mary land, Virginia, North Carolina, and South 
Carolina, justly alarmed at these arbitrary proceedings of 
Parhament and Administration, have severally elected, 
constituted, and appointed Deputies to meet and sit in 
General Congress, in the city of Philadelphia, in order 
to obtain such esiabhshment, as that their religion, laws, 
and liberties, may not be subverted ; whereupon the Dep- 
uties so appointed being now assembled, in a full and 
free representation of these Colonies, taking into their 
most serious consideration, the best means of attaimug 
the ends aforesaid, do, in the first place, aa Et^Itshmen 
theur ancestors in like esses have usually done, for assert- 
ing and vindicating their rights and liberties, DECLARE, 
That the inhabitants of the English Colonies in North 
America, by the immniable laws of Nature, the principles 
of the English Consiitution, and the several Charters or 
Compacts, have the following RIGHTS. 
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Kesolved, N. C. D.* 1. That tlief are entitlegd to IiTe, 
Uberty, and proper^ ; and tbeytjave never ceded to any 
Sovereign power wfaaterer, a right to dispose of either, 
without their consent. 

Resolved, N. C. D. 3. That our ancestors, who 
first settled &ese Colonies, were, at the time of their 
emigralioD from the mother Country, enuiled to all the 
rights, liberties, and immunities, of free and natural-born 
subjects, witiiin [lie realm of England. 

Kesolved, N. (J. TJ. 3. Tliat, by such emigration, lliey 
by no means forfeited, surrendered, or lost, any of those 
rights, but that they were, and their descendants now are, 
entitled to the exercise and enjoyment of all such of them, 
as their local and other cuvuinstances enable them to ex- 
ercise and enjoy. 

Resolved, 4. That the foundation of English liberty, 
and of all free government, is, a i^t in the People to 
participate in tiieir legislative council ; and as the English 
Colonists are not represented, and, from their local and 
other circumstances, cannot properly he represented, in the 
British Parliament, they are entitled to a free and ex- 
clusive power of legislation in their several provincial 
legislatures, where their right of representation can alone 
be preserved, in all cases of taxation and internal polity, 
subject only to the negative of their Sovereign, in such 
manner as has been heretofore used and accustomed ; 
but, from the necessi^ of the case, and s r^ard to the 
mutual interests of both Countries, we cheerfully consent 
to the operation of such Acts of the British Parliament, as 
are, bona fide, restrained to the regulation of our external 
commerce, for the purpose of securing the commercial 
advantages of t!ie wiioJc empire to tlie mother Country, 
and the commercial benefits of its respective members ; 
excluding every idea of taxation, internal or external, for 
raising a revenue on the subjects in America, without their 
consent. 

Resolved, N. C. D. 5. That the respective Colonies 
■re entitled to the common law bf England, and more es- 
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pecially to the great and mestimable privilege of bdng 
tried by their peers of the vicinage, according to the 
course of that taw. 

Resolved, & That tbej are eniided to the benefit of 
such of the Eoglish StotuteB, as existed at the time of 
tb«r coloDisatioii ; and iriueh diey hare, by wcperience, 
respectively found to be applicable to their several' local 
and oEber circumsiances. 

Resolved, N. C. D. 7. That ibcsc, his Majea^'s 
Colonies, are likewise entitled lo all the immunities and 
privileges, granted and confirmed to them by royal Char- 
ters, or secured by ibeir several codes of provincial laws. 

Resolved, N. C. D. 8. That they have a right peace- 
ably to assemble, consider of tbelr grievances, and pe- 
titioQ the King; and that all prosecutions, prohihitoiy' 
ptOcfaunatioDS, and commitments for the same, are illegal. - 

Resolved, N. C. D. 9. That the keeping a standing 
array in these Colonies, in times of peace, without the 
consent of the legislature of that Colony in which such 
array is kept, is against law. 

Resolved, N. C. U. 10. Itis indispensablynecessary 
lo good government, and rendered essential by the Eng- 
lish Constitution, that the constiluent branches of tfie 
le^slature be independent of each oiher ; that, therefore, 
the exercise of legislative power, in several Colonies, b^ 
a Council appointed, durmg pleasure, by the Crown, U 
imconstittitional, dangerous, and destmctire to tbe free- 
iom of American le^slatton. 

All and each of n^hich, the aforesaid Deputies, in be- 
half of themselves, and their Constituents, do claim, de- 
mand, and insist on, as their indubitable rights and liber- 
lies ; which cannot be- legally taken from them, altered, 
or abridged, hj^ any power whatever, without their own 
consent, Inr then- represent^ves, in their sevra&l provin- 
cial Le^witurea. 
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DECLARATION OB' INDEPENDENCE; 

A Declaration by the Representatives of the United 
States of America, in Congress assembled. 

When, in the course of human events, it becomes ne- 
'cBMwy for one people to dissolve the political bands 
which have connected them with another, and to assume, 
among the powers of the earth, the separate and equal 
station to which the laws of nature, and of nature's Ood, • 
entitle them, a decent l espect to the opinions of man- 
kind requires, that they should declare the causes which 
impel them to the separation. 

We hold these truths to be self-evident : thai all men 
are created equal ; that they are endoived, by iheir Cre- 
ator, with certain unalienable rights ; that among these, 
are life, liberty, and the pursuit of happiness. That, to 
secure these rights, governments are instituted among 
men, deriving their just powers from the consent of tliB 
governed ; that, whenever any form of government be- 
comes destructive of these ends, it is the right of the 
people to alter or to abolish it, and to institute new gov- 
ernment, laying its foundation on such principles, and or- 
ganizing its powers in such form, as to them shall seem 
most likely to effect their safety and happiness. Pru- 
dence, indeed, will dictate, that governments, long estab- 
lished, should not be changed for light and transient cau- 
.ftes; and, accordingly, all experience hath shown, that 
Bisnldnd are more ^sposed to suffer, while evils are suf- 
ferable, than to right themselves, by abolishing the forms 
to which they are accustomed. But, when a long train 
of abuses and usurpations, pursuing mvariably the same 
object, evinces a design to reduce them under absolute 
despotism, it is their right, it is their duty, to throw off 
such government, and to provide new guards for their fu- 
ture security. Such has been the patient sufferance of 
these Colonies ; aud such is now the necessity which con- 
straina them to alter their former systems of government. 



97S IPPEITDIZ. 

The history of ihe presentEing of Great Britain is a his- 
tory of repeated injuries and usurpations, all having, in 
direct object, the establishment of an absolute tyranny 
over these Stales. To prove this, let facts be submitted 
to a candid ivorld. 

He has refused his assent to laws the most wbolesome 
and necessary for the public good. 

He has forbidden his governors to pass laws of imme- 
diate and pressing importance, unless suepended in their 
operation till his assent should be obtained ; and, when 
BO suspended, he has utterly neglected lo attend to them, 
, He lias refusi d in iins^ other Inws for the accommoda- 
tion of large disiricis of people, unless ihosc people would 
relinquish the rielii of represeniauon in die legislature : a 
right inestimable to tlieni, and formidable to tvrants only. 

He has called together legislative bodies at places un- 
usual, uncomfortable, and distant from ihe depository of 
their public records, for the sole purpose of faiigubg 
ibem into compliance witu ills measures. 

He has dissolved representatire houses, repeatedly, tor 
opposing, with manly brmDess, his invauoos on the rights 
of the people. 

He has refused, for a loDg time, after ^uch dissolu- 
tions, to cause others to be dected ; whereby the lee^ 
lative powers, incapable of annihilation, have rettimedto 
the people ai large for their exercise ; the Stale remaio- 
ing, in the mean lime, exposed to all the dangers of iovB- 
sion from without, and convulsions within. 

He has endeavored to prevent the population of these 
States ; for that purpose, obstructing the laws for natuial- 
izaiion of foreigners ; refusing to pass others to encour- 
age their migrations hither, and raising the conditions of 
new appropriations of knds. 

He has obstructed the administration of justice, by re- 
fusing bis assent to laws for estaUishing judicuuy powers. 

He has made judges dependent on his will alone, for 
the tenure of their offices, and the amount and pajnuent 
of their salaries. 

B[e has erected a multitude of new offices, and sent 
Iptber smrms of officers to harass our people, and eat 
out their substance. , 
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He has kept among us, in time of pi 



■ding 



roies, without tbe consent of our legislatures. 

He has affected to render the military independent of, 
and superior to, the civil power. 



legislation : 

For quartering large bodies of armed troops among us : 
For protecting thera, by a mock-irial, from punish- 
ment, for any murders which they should commit on the 
inhabitants of these States : 

For cutting off our trade with all parts of the world : 
For imposing taxes oh us, without our consent : 
For depriving us, in many cases, of ibe b«ieGts of trial 
by jury : 

For transporting us beyond seas, to be tried for pre* 
tended offences : 

For abolishing the free system of English laws in a 
neighboring Province, establishing therein an arbitrary 
government, and enlarging its boundaries, so as to render 
It, at once, an esample and fit instrument for introducing 
the same absolute nue into Uiese Colonies : 

For taking away our charters, abolishing our most val- 
uable laws, and altering, fundamentally, the fbrms of our 
governments : 

For suspending our own le^slatures, and declarioK 
themselves invested witli power to legislate Bsr us, in aO 
cases whatsoever. 

He has abdicated government here, by declaring m 
out of bis protection, and waging war against us. 

He has plundered our seas, ravaged ourtcoasts,. burnt 
our towns, and destroyed the lives of our people. 

He is, at this time, transporting laige armies of fore%n 
meicenaries, to complete the worics (M death, desolation, 
and tyranny, ah'eady begun with circumstances of cruel- 
ty and perfidy, scarcely paralleled in the most barbarous 
ages, and totally unworthy the head of a civilized nation. 

He has constrained our fellow- citizens, taken captive 
on the high seas, to bear arms against their country, to 
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He has combined, witli olii 
ction foreign to onr conhtii 
' nur laws ; giving his 




34 



XIII. 



Digitized by GoOgle 



S7S 



XffVfOlX. 



become the executioDers of their fneads and brethren, or 
to Tall tbemsetves by their hands. 

He has excited domestic insurrections amongst us, and 
has endeavored to briog on the inlnbitants of our fron 
tfdera, the merciless Indian savages, whose known rule <^ 
w«rifu« is an imdistinginsbed destrucdoo of all ages, sex- 
es, and conditions. 

In every stage of these oppressions, we have petition- 
ed for redress, in the most humble terms : Our repeated 
peiiUtins ha\e been answered onlv by repeated injury. 
A pnnce, whose character is ihus marked by every act . 
which may dehnc a tyrant, is unfit to he the ruler of a 
free people. 

Nor have we been wanting m attentions to our British 
brethren. We have warned them, from time to time, of 
attempts, b;^ thdr le^slature, to extend an unwarrantable 
jmisdiction over us. We. have reminded them of the 

circumstances of otir emigration and settlement here. 
We have appealed to (heir native justice and raagtianirai- _ 
ly, and we iiave ronjiired tlieiii, by the ties of our com- | 
mon kindred, to disavow ihesu usurpations, which would 
inevitably interrupt our connexions and correspondence. 
They too, have been deaf to the voice of justice Sod of ' 
consanguinity. We must, therefore, acquiesce -in the ^ 
necessity, which denounces our separation, and bold 
them, as we hold the rest of mankind, enemies in war, 
in peace, fnends. i 
We, therefore, the representatives of die United | 
States of America, in General Ooncress assem- 
bled, appealing to the Supreme Judge of the World, for , 
the reciiiude of our intentions, do, in the name, and by 
authority, offhc good People of these Colonies, solemnly ] 
publish and declare, That these United Colonies are, 
and of right ought to be. Free and Independent 
States ; that (hey are absolved from all allegiance to 
the British crown, and that all political connexion between i 
them and the state of Great Britain is, and ought to be, 
totally dissolved ; and that, as Fbbe and Indbpeitdeitt 
States, have full power to levj war, conchde 
peace, contract affiances, establish commerce, and to do 
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all other acts and things, which iNDEPEifDENT State* 
may of right do. And, for the support of this decla- 
r^oR, wiih a firm reliance on the protection of Ditikb 
PaoviDENCE, we '.mutual^ pledge to each other, oui 
lives, oat fortunes, and our sacred honor. 



ARTICLES OF CONFEDERATION 

And perpetual union, between the States of New 
Hampshire, Massachusetts Bay, Rhode Island and Prov- 
idence Plantations, Connecticut, New York, New Jer- 
sey, Pennsylvania, Delaware, Maryland, Vii^ia, North 
CaroUna, South Carolina, and Georgia. 

ARTICLE L 

Thb style of this confederacy shall be, '* The 
Uhited States of America." 

ARTICLE n. 

Eact State retains its sovere^ty, fireedom, and inde- 
pendence, and .every power, jurtsdicdon, and right, wluch 

IS not by this Confederation, expressly delegated to the 
United States in Conerpss assembled. 

AitTlcrJI 111. 

The said Slates hereby severallv enter into a firm 
league of friendship wjih each other, for their common, 
defence, the . security oi their liberties, and iheir muiual 
and general weliare : binding themselves to assist each 
other against all force oHered to. or attacks made upoiu 
them, or any of ihem, on account of religion, sorereign- 
ty, ti&de, or any other preience whatever. 

ARTICLE IV. 

The belter to secure and perpetuate mutual friendship 
and intercourse among the people of the different States 
in this Union, the free inhabitants of each of these States, 
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paupera, ragsbonds, and fi^tires [torn justice, excepted^ 
shall be entitled to all privileges and immumdes of free 
citizens, in the several States ; and ihp people of each 
Slate shall have free ingress and regress to and froni anj 
otlior Sialo : and shall enjoy tber^ all the privileges m. 
trade and commerce, subject to the sBine duties, impo- 
siiLons, and restrictions, as the inhabitants thereof respec- 
iively ; provided, that such restriction shall not extend 
Eo far as lo prevent the removal of property imported in- 
to any feiaie. lo any other State of which the owner is an 
inhabitant : provided also, that no impostcioD, duties, or 
restriciioD. snail be laid by aoy State, od the property of 
the United States, or either of tbem. 

If any person guilty of, or charged with, treason, felo- 
ny, or other high misdemeanor, in any State, shall fiee 
from jusuce, and be found in any of the United Slates, 
he shall, upon demand of the governor or executive pow- 
t'r oi nil! iMJiic from which he fled, be delivered up, and 
removuu to iiie State having jurisdiction of his offence. 

Full faith and credit shall be given in each of these 
Slates to the records, acts, and judicial proceedings, of 
the courts and magistrates of every other Slate. 

ARTICLE V. 

For the more convenient management of the general 
interests of the United States, delegates shall be annual- 
ly appomted ia such manner as the legislature of each 
State shall duvet, to meet in Congress on the first Mon- 
day ill November, in every year, with a power reserved 
to each State to recall its delegates, or any of them, at 
any time ivithin the year, and send others in iheir stead, 
for the remainder of the year. 

No State shall be represented in Congress by less than 
two, nor by more tlian seven, members ; and no person 
shall be capable of being a delegate for more than three 
years in any term of six years ; nor shall any person, be- 
ll^ a delegate, be capable of holding any office under the 
United States, for which be, or another for his benefit, 
recdres any salary, fees, or emolument of any kind. 

Each State shall maintain its own delegates in a meet 
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mg of the Slates, and while they act as members of the 
committee of the States. 

In determltiing questions in the United States in Con- 
gress assembled, each State shall have one vote. 

Freedom of speech and debate in Congress shall not 
be impeached or questioned, in any court or place out of 
Congress ; and the members of Congress shall be pre 
tected in their persons from arrests and imprtBonmeot, 
during the time of their going to, and from, and attend- 
ance on. Congress, except for treason, felony, or breach 
of the peace. 

ARTICLE VI. 

No State, vviihout the consent of the United States in 
Congress assembled, shall send any embassy to, or re- 
ceive any embassy from, or enter into any conference, 
agreement, alliance, or treaty, with any king, prince, or 
state ; nor shall any person, holding any office of profit, 
or trust, under the United blates, or any of them, accept 
of any present, emolument, office, or tiile, of any kind 
what^er, from any king, prince, or lorcign state; nor 
shall the United btates m Congress assembled, or any 
of them, grant any title of nobility. 

No two or more States shall enter into any treaty, 
confederation, or alliance whatever, between them, with- 
out the consent of the. United States in Congress assem- 
bled, speci^ing accurately the purposes for which the 
same is to be entered into, and how long it shall con- 
tinue. 

No State shall lay any imposts or duties, which may 
interfere with any stipuJaUons in treaties entered into, by 
the United Stales in Congress assembled, with any king, 
prince, or slate, in pursuance of any treaties, already pro- 
posed by Congiess to the conns of France and Spain. 

No ve^els of war shall bo kept up, in time of peace, ■ 
by any Stale, except sucli nutnber only, as shall be 
deemed necessary, by the United States in Congress as- 
sembled, for the defence of such Slate, or its trade ; nor 
shall any body of forces be kept up by any State, in 
time of peace, except such number only, as in the judge- 
24* 
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mentof the United Stales in Congress assembled, shall 
be deemed requisite to garrison the forts necessary for 
the defence of such State : but every State shall alivays 
keep up a welt-r^ulated aad disciplined militia, suffi- 
dentl; armed mi accoutred ; and shall provide and con- 
etanHy hare ready for use, in public stores, a due number 
of field-pieces imd tents, and a proper quanti^ of arms, 
ammtmiUon, and camp equipage. 

No Slate shall engage in any war, without the consent 
of the Uniied States in Congress assembled, unless such 
Siaie be actually invaded by enemies, or shall have re- 
ceived certain advice of a resolution being formed by 
some nation of Indians to invade such State, and the 
danger is so imminent as not to admit of a delay, till the 
United States ia Congress assembled can be consulted ; 
nor bM my State grant cwnnusnons to ai^ ship or 
vess^ of war, nor tetters of manjue or rejHisal, except 
it he after a declaration of war by the United States in 
Congress assembled ; and then only against the kingdom 
or state, and the subjects thereof, against which war has 
been so declared, and under such regulations as shall be 
established by the United Slates in Congress assembled ; 
unless such State he infested hy pirates, in which vessels 
of war may he fitted out for that occasion, and kejrt so 
long as the danger shall continue, or until the Unit^ 
States in Congress assembled shall determine otherwise. 

ARTICLE VIL 
When land forces are raised by any State for the 
common defence, all officers of, or under, the rank of 
colonel, shall be appointed by the legislature of each 
Stale respccuveir, by whom such forces shall be raised, 
or in such manner as such State shall direct ; and idl va- 
cancies shall be filled uo by the State which first made 
-the appomtment. 

ARTICLE VOL 
All' chaises of Tar, and all odier expenses that ahaU 
be incurred for the oonunon defence, orceneral welfare, 
and allowed by the United States in Oongrass assem- 
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bloJ, shall be defrayed out of a common treasury, wfiich 
sliall be supplied by the several Stales ia pro]>ortiaii to 
the value of all land within each State, granted to, or 
surveyed for, any person, as such land and the buildings 
and improvements thereon shall be estimated, accorliing 
to such mode as the United States in Congress assem- 
bled shall, from time to time, direct and appoint. The 
taxes for paying tliat proportion, shall be laid and levied 
by the authority and direction of the legislatures of the 
several States, within the time agreed upon by the Unit- 
ed Slates in Congress assembled. 

ARTICLE IX. 

The United States ia Congress assembled, shall have 
the sole and exclusive right and power, of determining 
on peace and war, except in the cases, mentioned in the 
sixth article : Of sending and receiving ambassadors : 
Eotering into treaties and alliances ; provided tb^t no 
treaty of commerce stiall be made, whereby tbe legisla- 
tive power of the respective States shall be rastiaitied 
from imposing such imposts and duties on foreigners as 
iheir own people are subjected to, or from prohibiting 
the esporlation or importation of any species of goods 
or commodities whatever ; Of establishing rules for de- 
ciding, in all oases, what captures on land or water shall 
be kgal ; and in what marmer prizes, taken by land or 
naval forces, in the service of the United States, shall 
be divided or appropriated : Of granting letters of marque 
and reprisal, in limes of peace ; Appomiing courts, for 
the trial of piracies and felonies, committed on tbe high 
seas ; and establishing courts, for receiving and deter- 
mining, finally, appeals in all cases of captures ; provid- 
ed, that no member of Congress shall be appointed a 
judge of any of tbe said courts. 

The United States in Congress assembled shall also 
be the last resort, on appeal, in all disputes and differen- 
ces now subsisting, or that hereafter may arise, between 
two or more States, concerning boundary, jurisdiction, 
or any oibex cause whatever ; which authority stiall al- 
ways be exeicised b tlw maimer foUowmg : Whenev- 
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er the legislative or executive authority, or lawful agent, 
of any State, in controversy with aDOther, shall present a 
peillion to Congress, stating the matter in queslion, sod 
praying for a hearing, notice thereof shall be given, by 
order of Congress, to the legislative or executive author- 
ity of the other State in controversy ; and a day assign- . 
ed, for the appearance of the parties by their lawful 
agents, who shall then be directed to appoint, by joint 
consent, commissioners or judges, to constitute a court 
for hearing and determining the matter in question ; but 
if they cannot agree, Congress shall name three persons, 
out of each, of the United Slates ; and from the list of 
such persons, each parly shall alternately strike out one, 
the petitioners beginning, until the number shall be redii~ 
ced to thirteen ; and from that Dumber, not less than 
seven, nor more than niae, names, as Congress shall di- 
rect, shall, in the presence of Congress, be drawn out, 
by lot ; and the persons whose names shall be so drawn, 
or any five of tliem, shall he commissioners or judges, to . 
hear and finally determine the controversy, so always as 
a major part of the judges, ivho shall hear the cause, 
shall agree in the determi nation. And if either party 
shall neglect to attend at the day appointed, without 
showing reasons which Congress shall judge sufficient, 
or beii^ present shall refuse to strike, the Congress sliall 
proceed to nominate three persons out of each State ; 
and the Secretary of Congress shall strike in behalf (rf 
such party absent or refusing ; and the jut^ement and 
sentence of the court, to be appointed in the manner be- 
fore prescribed, shall be final and conclusive. And if 
any of the parlies shall refuse to submit to the auilioriiy 
of such court, or to appear, or defend their claim or 
cause, the court shall, nevertheless, proceed to pro- 
nounce sentence or judgement, which shall in like man- 
ner be final and decisive ; the judgement, or aenience, 
and other proceedings, being, in either case, transmitted to j 
Congress, and lodged among the acts of Congress, for the 
securi^ of the parties concerned : Provided, that eveiy 
oommissioner, 'before he sits in judgement, shall take an | 
oath, to be admbistered by one of the judges of the su- 
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preme or superior . court of the State, where the cause 
shall be tried, 'Weil and trniy to hear and delerraine 
the niatler in question, according to the best of liis judge- 
ment, without favor, affection, or hope of reward Pro- 
vided, also, that no Stale shall be deprived of territory 
for llie benefit of the United Slates, 

All controversies concerning the private riglit of soil 
claimed under difierent grants of two or more States, 
vbose jurisdictionsi as they may respect such lands .and 
the States which passed such grants, are adjusted, the said 
granls, or either of them, being at the same lime claimed 

diction, sliall, on the pedtioii of eiilier [mriy "lo the Con- 
gress of the United folates, be finally deiemiined, as near 
as may be, in the same manner as is before prescribed for 
deciding disputes respecting lecriiorial jurisdiction between 
different States. 

The United Slates in Congress assembled shall also 
have the sole and exclusive right and power of regulating 
the alloy and value of coin struck by their own authority, 
or by that of the respective States : Fixing the standard 
of weights and measures throughout the United Slates : 
Regulating the trade and managing all affairs with the In- 
dians, not members of any of the States ; provided that 
the legislative right of any State wiibin its own limits he 
not infringed or violated : Establishing and regulating 
post-offices from one State to another, throughout all the 
United States, and exacting such postage on the papers 
passing through the same as may be retjuisite to defray 
the expenses of the said office : Appointing all officers of 
the land forces in the service of the United States, ex- 
cepting regimental officers : Appointing all the officers of 
the naval forces, and commissioning all officers whatevei 
in the service of the United States : Making rules for the 
government and regulation of tile land and naval forces, 
and directing their operations. 

The United States in Congress assembled shall have 
authority to appoint a coramiliee, to sit in the recess of 
Congress, to be denominated a committee of the 
STATES, and to consist of one delegate from each Stale ; 
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and to ippoiiit sucii other committees and civil officers as 
mj be moasaaiy for managing tlic general atl'airs of the 
United States under tbeir direction : To appoint one of 
their nan^ to preside ; provided, that do person be al- 
lowed to serve in (he office of Ptendoit more than tme 
^ear in any term of three years. To ascertain the neces- 
sary sums of money to be raised for the service of the 
L'nited Stales, and to appropriate and apply die same for 
defraying the publick expenses : To borrow money, or 
emit bills on the credit of the United Slates, transmitting 
every half year to the respective States an account of the 
sums of money so borrowed or emitted : To build and 
equip a navy : To agree upon the number of land forces, 
and to make requisitions from each State for its quota, 
in proportion to the number of white inhabitants in such 
State, which requisition shall be binding ; and thereupon 
the lejiislature of each Stale shall appoint the regimental 
officers, raise the men, and clothe, arm, and equip tliem, 
in A soldierlike mamier, at the expense of llie United , 
States ; and the officers and men so clothed, armed, and 
equipped, shall march to the place appointed, and within 
the lime agreed on, by the United States in Congress as- 
sembled : but if the United States in Congress assembled 
shall, on considerauon of circumstances, judge proper that 
any State should not raise men, or should raise a smaller 
number than its quota, and that any other State should 
raise a greater number of men than its quota thereof, such 
extra number shall be raised, officered, clothed, armed, 
and equipped, in the same manner as the quota of such 

" — ' '"■jieshal! judge that 

fiiii^ii cxira iiuiiiEiLT i;; i.u oi; Kau/iv spared out of the 

sLirae ; m which case they shall raise, officer, clothe, 
arm, and equip, as many of such extra number as they 
judfB can be safely spared : and the officers and men so 
cluihed. armed, and equipped- ahull mnrrh to the place 
appointed, and within the lune agreed on, by the TJnited 
States la Congress assembled. 

The United States in Congress assembled shall never 
en^ge in a war ; nor grant leners of marque and reprisal 
in unie of peace ; nor enter in(o any treaties or aUiaoces : 

X 
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nor coin money ; nor regulate the value (hereof; nor as- 
certain ihe sums and expenses necessary tor llie defence 
and welfare of the United States, or any of them ; nor 
emit bills ; nor borrow money on the credit of the United 
States ; nor appropriate money ; nor agree upon the 
number of vessels of war to be built or purchased, or the 
number of land or sea forces to be raised ; nor appoint a 
Commander-in-Chief of the army or navy ; unless nine 
Stales assent to the same ; nor shall a question on any 
other point, except for adjourning from day to day, be 
determined, unless by the votes of a majority of the Uni- 
ted States in Cwigresa assembled. 

The Congress of the United States shall have power 
to adjourn to any time within the year, and to any place 
within the United States, so tliat no period of adjourn- 
ment bi3 lor a longer duration than the space of six months ; 
and shall publish iho journal of their proceedings monthly, 
except such parts thereof relating to treaties, alliances, or 
military operations, as in their judgement require secrecy ; 
and the yeas and nays of the delegates of each Slate, on 
any question, shall be entered on the jotu'nal, when it is 
d^red by any delegate ; and the delegates of a State, or 
any of them, at his or their request, shall be funiisbed 
with a transcript of the said journal, except such parts as 
are above excepted, to lay before the legislatures of the 
several States, 

ARTICLE X. 

The Committee of the States, or any nine of them, 
shall be authorized to execute, in the recess of Congress, 
such of the powers of Congress as the United States in 
Congress assembled, by the consent of nine States, shall, 
from time to time, think expedient to vest them with ; 
provided, that no power be delegated to the said Com- 
mittee, for the exercise of which, bjr the articles o( Con- 
i^deration, the voice of niae States in the Congress of 
the United Slates assembled is requisite. 

ARTICLE XI. 

Canada, acceding to tins Confederation, and joining 
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in the measures of tlio United Slates, sliall be admined 
inio, and entitled lo all tlie advantages of, this Union. 
But no otlier Colony sliali be admiited into tlje same, 
unless such adinlssioD be agreed to by nine States. 

ARTICLE XU. 
All bills of credit emitted, moneys borrowed, and debts 
contracted, by or under the authority of CcHigress, before 
the assembling of the United States, in purauance of tfae 
present Coniederation, shall be deemed and considered 
as a chaise against the UuitM States, for pajment and 
sadsfacdon whereof, the said United States, and the pub- 
lic fahh, are hereby solemnly pledged. 

ARTICLE XIIL 

Every State shall abide by the determinations of the 
United States in Congress assembled, on all questions 
which, by this Confederation, are submitted to tbem. 
And (he Aructes of this Confederation shall be inyiola- 
bly observed by every State ; and the Union shall be 
perpetual. P(or shall any alteration at anytime hereafter 
be made in any of them, unless such alteration be agreed 
lo, in a Congress of the United States, and be afterwards 
confirmed by the legislatures of every Stale. 

And whereas, it hath pleased the great Governor of 
the World, to incline the hearts of Ibe legislatures we 
respectively represent in Conn^ss to approv»of, and to 
authorize us to ratify, the saia Articles of Confederation 
and Pernetual Union : 

Ksowy E. I hat we, the undersigned delegates, by 
virtue of the power and aiuhoriiy to us given for that 
purpose, do, by these presents, in the name, and in be- 
half, of our respective constituents, fully and entirely 
ratily and confirm each and every of the said Articles nf 
Confederation and Perpetual Union, and all and singular 
the matters and things therein contained. And we do 
further solemnly pHshl and engage the faith of our res- 
pective constitiiems, that they shall abide bv the deter- 
minations of the United Htales in Congress assembled. 
Oil all questions, which, by the said Cgnfederation. ara 
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expiration of ihe sixth year ; so that one third may be 
chosen every second year ; and if vacancies bappea by 
resignation, or otherwise, during the recess of the leg^ 
lature of aaj^ State, the execodvo thereof tnay make tem- 
porary appointments until the next meeting of the legisla- 
ture, which shall then fill such vacancies. 

3. No person shall be a Senator who shall not have at- 
tained to the age of thirty years, and been nine jcars a 
citizen of the United Stales, and who shall noi, when 
elected, be an inhabitant of that State for which he shall 
he chosen. 

4. The Vice>President of the United States BhaD be 
President of the Senate, but shall hare no vote, unless 
they be equally divided. 

. 5. The Senate shall choose their other officers, and 
also a President pro tewwort, in the absence of the Vice- 
President, or when he shall exercise the office of Presi- 
dent of the United Slates. 

6. The Sciiate shall have the sole power to try all 
impeachmeniH. When silting for that purpose, they 
shall be on oath or affirmation. When the President of 
the United States is tried, the Cl*ief Justice shall pre- 
side ; and no person shall be convicted wilhoul the con- 
currence of two thirds of the members present. 

7. Judgement in cases of impeachment shall not ex- 
tend further than to removal from office, and disqualifica- 
litm to hold and enjoy any office of honi^ , trust, or pro- 
fit, under the Umted States ; but the parQr convicted 
shall, nevertheless, be liable and subject to indictmoit, 
trial, judgement, and punishment, according to law. 

^ BBOnOH i. 

1 . The times, places, and manner, of holding elections 
for Senators and Representatives, sbaH he prescribed in 
each State by the legislature thereof: but the Congress 
may at any lime, by law, make or alter such regulations, 
except as to the places of choosing Senators. 

2. The Congress shall assemble at least once in every 
year, and such meeting shall be on the first Monday in 
December, unless they shall by law apporat a different day. 
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SECTION E. 

1 . Each House shall be the judge or the elecdons, re- 
turns, and qualificBtioDs, or its own membeTS, and a ma- 
jority of each sliall constitute a quorum to do business ; 
but a smaller number may adjouro from day to day, and 
may be authorized to compel the attendance of absent 
members, in such manner, and under such penalties, as 
eacli House may provide. 

2. Each House may determine the rules of ils pro- 
ceedings, piinisli hs members for disorderly behavior, 
and, ivitli liie concurrence of two thirds, expel a member. 

3. Each House shall keep a journal of its proceed- 
ings, and, from lime to time, publish the same, excepthjg 
such pans as may, in their judgement, require secrecjr ; 
and llie yeas and nays of the members of either House, 
on ajiy question, shall, at the desire of one fifth of those 
present, be entered on the journal. 

4. Neither House, during the sesnon of Congress, 
shall, n itliout the consent of the other, adjourn for more 
than three days, nor to any other place than that in wtuch 
ihe two Houses shall be silting. 

SECTION 6. 

1. The Senators and Representatives shall receive a 
compensation for their services, to be ascertained by law, 
and paid out of the treasury of ihe United States. They 
shall, in ail cases, except treason, felony, and breach of ■ 
the peace, be privileged from arrest during their attend- 
ance at the session of their respecUve Houses, and in go- 
ing to, and returning from, the same ; and for anjr speech 
or debate in either House, they shall not be questioned 
in any other place. 

2. No Senator or Representative shall, during the 
time for which he was elected, be appointed to any civil 
office under the authority of the United States, which 
shall have been created, or the emoluments whereof shall 
have been increased, during such time ; and no peraon, 
holding any office under the United States, shall be a 
member of either House during his contbuancs in office. 
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1. A]] bills for raising revenue shall originate in th« 
House of Representatives ; but the Senate may propose 
or concur nilh amendments, as on other bills. 

2. Eveiy bill, which shall hare passed the House of 

Representatives and the Senate, shall, before it become 
a law, be presented to tlie President of ihe United 
States ; if he approve, he shall it, hui if noi, lie shall 
rutiirn it, m± his objectiun.s ui iliat Uouic in \\iiich it 
shall have originated, who shall enter ihc objections at 
large on their journal, and proceed to reconsider it. If, 
after such reconsideration, two thirds of that House shall 
agree to pass the bill, h shall be sent, together with the 
objections, to the other House, by which it shall like- 
wise be reconsidered, and, if approved by two thirds of 
that House, it shall become a law. But in all such cases 
the votes ol both Houses shall be determined by yeas 
and nays, and the names of the persons voting for and 
against the bill shall be entered on the journal ol eacii 
House, respectivelv. If any biU shall not be returned by 
the President withm ten days (bundays excepted) after 
it shall have been presented to brni, the same shall be a 
law, in like manner as if he had s^ned it, unless the 
Congress, by their adjournment, prevent its return, in 
which case it shall not be a law. 

3. Every order, resolution, or vote, to which the con- 
currence of the Senate and House of Representatives 
may be necessary, (except on a question of adjourn- 
ment,) shall he presented to the President of the United 
States ; and before the same shall take effect, shall be 
approved by him, or, being disapproved by him, shall be 
re-passed by two thirds of the Senate and House of Re- 
presentatives, according to the rules and limitations pre- 
scribed in the case of a bill. 

BBCTION B. 

I The Congress shall hove power, 

1. To lay and collect taxes, duties, imposts, and ex 
\ cises, to pay the debts, and provide for the common de 
1 ■ 25* 
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ftnee wai gensnl wel&re, of the TTDtted Slates ; but all 
dntiaS) iupoatSt and excbes, shall be uniform throughout 
the United Stttes : 

3. To borrow money on tbe credit of the Umted 
States : 

3. To regulate commerce with fone^ nadons, and 
among the several States, at^ with the Indian tribes : 

4. To establish a uniform' rule of naturalization, and 
uniform laws on the subject of bankruptcies, throughout 
the United States : 

5. To coin money, regulate the value thereof, and of 
foreign coin, and fix the standard of weights and meas- 

6. To provide for the punishment of counterfeitin g the 
securities and c ureent coin of tbe UniteS btates : , 

7. To estabCsIi'poat-offiGes and jmaMoads : 

8. To promote the pr<^res8 of science and nsefid arts, 
by securing, for limited times, to andiors and iiireators ' 
the exclusive rigfat to their respective writii^ and dis- 

9. To constitute tribunals inferior to tbe Supreme 

Court : 

10. To define and punish piracies and felonies, com- 
mitted on the high skas, and olTcnces against the law of 
nations : 

11. To declare war, grant letters of marc[ue and re- 
prisal, and make rules concerning captures on land and 
water : 

13. To vise and support armies ; but no appropriation 
of mon^ to that use shall be for a longer term than two 
years : ~~ 
{ 13. To provide and maintain a navy ; 
^ 14. To make rules for the government and regulation 
of the land and naval forces : 

15. To provide for calling forth the miUtia.to ezeoute 
the laws of the Union, sup|wess msurrectitMu, and repel 

16. To provide for ot^ani&i^, armmg, and disd^- 
11%, the miutia, and for governii^ such uttt of them as 
may be emj^oyed in the isrvica of the United States, 
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reservinc to the Slates respectively, the appointment of 
the officers, aLid the auihoniv ol irainiiig the militia, so 
cording lo tlie discipline prescribed by Congress : 

17. To exercise exclusive legislation in all cases 
whatsoever, over such district, (not exceeding ten miles 
square,) as may, by cession of particular States, and the 
acceptaiice of Congress, become the seat of the govern- 
ment of the United States, and to exercise like authority 
over allplaces, purchased by the consent of the legislature 
of the State in which the same shall be, for the erection 
efforts, magazines, arsenals, dock-yards, and other need- 
ful buildings : — And 

18. To make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the 
govemiBent at the United States, or in my department 
or officer thereof. 



1. The migration or imporiaiion of such persons, as 
any of the States, now existing, shall think proper to ad- 
mit, shall not be prohibited by the Congress prior to the 
year one tbouiand «^ htmdred and e^bt ; but a tax or 
duty may be imposeiroD such iatporUUon, not ezceedmg 
ten dollars for each person. 

2. The privilege of the writ of habeas corpus shall not 
be suspended, unless when, in cases of rebellion or inva- 
sion, the public safety may require il. 

3. No bill of attainder, or ex post facto law, shall be 
passed. 

4. No ca pitation or other direct tax^ shall be laid, un- 
less in proportion to the ceiuiM or enumeratioD, hemin 
before directed to be taken. 

5. No tax or duty diall be lud cm articles exported 
from any State. No prderence shall be g^ren by any 
regulation tiS commerce or revenue, to die ports oi one 
State over those of another ; nor shall vessels bound to, 
or from, one State, be obl^ed to enter, clesr, or pay 
duties, in another. 

6. No money shall be drawn firam the treasury, but b 
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consequence of appropriations made by law ; and a regu- 
Jar statement and account of the receipts and expenditures 
of all public money shall be published, from time to time. 

7, No title of nobility shall be granted by the United 
Stales : And no person, holding any office of profit or 
trust under them, shall, without the consent of the Con- 
gress, accept of any present, emolument, office, or title, 
of any kind whaterer, from any king, prince, or foreign 
sUte. 

BECnON 10. 

1. No State shall enter into any treaty, alliance, oi 
confederation ; grant letters of marque and reprisal ; coin 
money ; emit bills of credit ; make any thing but gold and 
silver coin a tender in payment of debts ; pass any bill of 
attainder, tx post facto law, or kw impairing the obliga- 
^on of contracts, or ^nt any Ulle of nobility. 

2, No State shall, without the consent of the Congress, 
lav any imposts or duties on imports or exports, except 
wlwit may be absolutely necessary for executing its in- 
spection Inws ; and ilie net produce of all duties and im- 
posls, laid by any Stale on imports or exports, shall be 
for ihe use of the treasury of the United Slates ; and all 
such laws shall be subject to the revision and control of 
the Congress. No State shall, witliout ihe consent of 
Congress, lay any duty of tonnage, keep troops, or ships 
of war, in time of peace, enter into any agreement or 
compact with another State, or with a foreign power, or 
engage in mr, unless actuaUy invaded, .or in sucb imm!- 
□ent danger, as will not admit of delay. 

AxncvE n. 



1 . Tbe Executive [ ower shall be vested in a Presi- 
dent of the United States of America. He shall hold 
his ofUce during the term of four years, and togetlier 
with the Vice-President, chosen for the same term, be 
elected as follows : 

3. Each State shall appoint, in auch manner as the 



"■V 
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LegisJature thereof may direct, a nuniljer of Electors, 
equal to the whole number of Senators and Representa' 
tives, to which the Slate may be entitled in the Con- 
gress : but no Senator or Representative, or person hold- 
ing an office of trust or profit, under the United States, 
ihall be appointed an Elector. 

3. The Electors shall meet in their respective States, 
and vote by ballot for two persons, of whom one, at least, 
shall not be an inhabiiant of the same Scale with them- 
selves. And rhey shall make a list of all the persons 
voted for, and of the number of votes for each ; which 
list they shall sign and certify, and transmit, sealed, to the 
seat of the government of the United States, directed to 
the President of the Senate. The President of the Sen- 
ate shall, in the presence of the Senate and House of 
Itepresi'iiiativc^, open all the certificates, and the votes 
shall then be counted. The person having the greatest 
number of votes shall be ilie President, if such number 
be a majority of the whole number of Electors appointed ; 
and if tliere be more than one, who have such majority, 
and have an equal number of votes, then the House of 
Representatives shall immediately choose, by ballot, one 
of tbem for President ; and if no peraoD have a raajori^, 
then, from i)ie five highest on the list, the said House 
shall, in like manner, choose the President. But in choos- 
ing the President, the votes shall be taken by States, the 
representation from each Slate having one vote ; a quo- 
rum for this purpose, shall consist of a member or mem- 
bers from two thirds of the States, and a majority of all 
the States shall be necessary to a choice. In eveiy case, 
after the choice of the President, the person b'avmg the 
greatest number of votes of the Electors shall be the Vice- 
President. But if there should remain two or more who 
have equal votes, the Senate shall choose from ifaem, by 
ballot, the Vice-President. 

4. The Congress may determine the time of choosing 
the Electors, and the day on which they shall give then: 
\ oies ; which day shall be the same throughout the Uni- 
ted States. 

5. No person, except a natural-born citizen, or a citl- 
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zoi <rf' die United Slates at the time of tbe adoption of 
■this C<»Btituti(xi, shall be eligible to the office of Presi- 
deot ; nnthbr shall an7 person be eligible to that office, 
who shall not have attained to the age of thirty-five years, 
and bflea fourteen years a resident within the United 
States. 

6. In case of the removal of the President from office, 
or of bis death, resignation, or inability to discharge the 
powers and duties of the said oflice, the same shall de- 
volve on the Vice-President, and the Congress may by 
law provide for the case of removal, death, resignation, 
or inabili^, both of &e President and Vice-Pre^dent, 
declaring what officer shall then act as President, uid 
such officer shall act accordingly, until the disabili^ be 
removed, or a President shall be elected. I 

7. The President shall, at stated dmes, receive for j 
his services, a corapensalion, which shall neither be in- 
creased nor diminished during the period for whicli he 
shall have been elected, and he shall not receive within 
that period, any other emolument from the United. States, 

or any of them. * 

8. Before he enter on tbe execution of bis office, be 
shall take the foUowing oath or affirmation : 

9. " I do solemnly swear, (or affirm,) that I will ^tb- 
fu% execute tbe office of President of the United States, 
and will, to the best of my abili^, preserre, protect, and 
defend, the Constitutira of the Utaited States." 

BEOTIOIf 9. 

1. The President shall be commander-in-chief of tbe 
army and navy of the United States, and of the militia 
of tbe several States, when called into tbe actual service 
of the United Slates ; he may require the opinion, id 
writing, of the principal officer in each of the executive 
departments, upon any subject relating to the duties of 
their respective offices, and he shall have power to grant 
reprieves and pardons for offences against the United 
States, ezc^ m cases of impeachment. 

S. He shall have power, by and with the advice and I 
con seat of tbe Senate, to make treaties, provided two I 
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tlards of the Senators present concur ; and he shall nom- 
uiBte, and and with the advice and consent of the 
Senate, shall appoint atnbassadors, other public ministers, 
and consuls, judges of the Siiprerae Court, and all other 
officers of the United Slates, whose appointments are not 
herein otherwise provided for, and which shaJ] be estab- 
lished by law : but the Congress may by law vest the ap- 
pointment of such inferior officers, as they think proper, 
in the President alone, in the courts of law, or in the 
heads of Departmenls. 

3. The Resident shall bare power to fill up all va- 
cancies that taxy bappea, during the recess of me Sen- 
ate, br granting conunigsicHis, which sball expire at the 
end of tbev next session. 

SBCTION 3. 

1. He shall, from time to time, give lo the Congress in- 
formation of the state of the Union, and recommend to 
their consideration such measures as he shall judge neces- 
sary ani^ expedient ; he may, on extraordinary occasions, 
convene both Houses, or either of them, and in case of 
disagreetneot between thero, with respect to tbe dme of 
adjournment, he may adjourn djem to such time as bs 
sball think proper ; be slmll receive ambassadors and 
pdier pubhc mmisters ; he sball take care that the laws 
be iaiuifully executed, and ?hall conuniwioD dl t}>e offi- 
CW8 of tbe United States. 

BBcnOK4. 

1 . The President, Vice-President, and sU civil officers 
of the United States, shall be removed fn>n> effiee,.l>a 
impeachment for, and conviction of, treason, brilKiy, or 
other high crimes and misdemeanors. 

ARTICLE HL 



1. The Judicial power of the United Slates shall be 
vested in one Supreme Court, and in such inferior courts 
as tbe Congress may, from time to time, ordain and estab- 
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lisli, Tlio iiidges, botii of ihe Siipieme iinii inferior 
courts, shall hold their offices during good behavior, and 
shall, ai Slated limes, receive for dicir services a com- 
pensation, which shall noi lie diminished during their 
coolinuance in office. 

SECTION S. 

1 . The Judicial power shall extend to ail cases,' in law 
and equity, arising under this Constitution, the laws of 
the United States, and. treaties made, or which shall be 
madi'. iiuJor iliuii' 8.ulhority.; to ail cases affecting ani- 
Lj<-;^i1(>j s, Dtliur ]m]jlic ministers, and consuls ; to all cases 
orailiuij.Lliy L:i;tl niiirillme jurisdiction; to controversies 
to wliii:;li tlii! Unitod, Slates shall be a parly ; to contro- 
versies between two or more States, between a Stale aod 
citizens of anoihei; Slate, between citizens of different 
States, between citizens of the same Slate claiming lands 
under grains of different States, and between a State, or 
the citizens thereof, and foreign states, citizens, or subjects. 

2. In all cases affecting ambassadors, other public 
ministers, and coasuls, and those in which a State shall 
be a parly, the Supreme Court shall have original juris- 
diction. In all tlie other cases before mentioned, the Su- 
preme Court shall have appellate jurisdiction, bolli as tb 
law and fact, with such exceptions, and under such regu- 
lations, as the Congress shall make. 

3. The trial of all crimes, except in cases of impeach- 
ment, shall be by jury ; and such trial shall be held in the 
State where the said crimes shall have been committed ; 
but when not committed witlun any^ State, the trial shall be 
at such place, or places, as the Congress may by law have 
directed. 

SRCTIOfJ 3. 

1. Treason against the United Stales sliall consist 
only in levying war against them, or in adhering to their 
enemies, giving them aid and comfort. No person shall 
be convicted of treason, unless on the testunony of two 
witnesses to the same overt act, or on confesuon io open 
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2. The Congress shall have power to declare the pun- 
Jsbmeut of treason, but no attainder of treason shall work 
corruption of blood, or forfeiture, except during the life 
of the persoD attaiated. 

ARTICLE TV. 

1. Full faith and credit shall be given in each Stalffto 
the public acts, records, and judicial proceedings, of every 
other State. And the Congress may, by general laws, 
prescribe the manner in which such acts, records, and 
proceedings, shall be prored, and the effect thereof. 

SECTION 3. 

1. The citizens of each State shall be entitled to all 
piivileges and immunities of citizens in the several States, 

2. A person charged in any Slate with treason, fel- 
ony, or other crime, who shall See from justice, and be 
found in another State, shall, on demand of the executive 
authori^ of the State from which he fled, be delivered 
up, to be removed to the State having jurisdiction of the 

3. No person Imld to service or labor in one Slate, 
under the laws thereof, escaping inlo anotiier, shall, in 
consequence of any law or regulation therein, be dis- 
charged from such service or labor, but shall be delivered 
up 00 claim of the par^ to whom such service or labor 
may be due. 

1. New States may be admitted by the Congress into 
this Union ; but no new State shall be formed, or erected, 
within the jurisdiction of any other State ; nor any State 
be formed, Irf the junction of two or more States, or parts 
of States, without the consent of the le^slatures of the 
States concerned, as well as ef the Congress. 

2. The Congress shifll have power (o dispose of itnd 
make all needful rules and reguladons respecting the ter- 
ritory, or other properly, belon^g to tha United States ; 
and nothing m this Constitution srnll be so construed aa 

36 XIII. 
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paiucuto Suis. 

raonoN «. 

1. The United States shall guaranty to every State 
in this Union a republican form of govemment, and shall 
protect each of them against invasion ; and, on application 
of the i^islatuie, or of the executive, (when the l^iala- 
tuifi euDOt be conreoed,) againit duiwitio violenoe. 

ARTICLE V. • 

I. The Congress, whenever two thirds of both Rouses 
shall deem it necessary, shall propose amendments to this 
Constitution, or, on the application of the legislatures of 
two thirds of ibe several States, shall caU a conventioo 
for proposing amendments, which, in either case, shall bs 
valid to all intents and purposes, as part of this Constitu- 
tion, when ratified by tlie legislatures of three fourths of 
llie several Slates, or by conventions in three fourths there- 
of, as the one or liic oihcr mode of ratification may be 
proposed by iliu Congress : Provided, liiat no amend- 
nient, which may be made prior to the year one thousand 
eight hundred and eight, shall, in any manner, a&ct the 
first and fourth clauses in the ninth section of tbe fint 
article ; and that no State, without its coosent, sball b« 
deprived of its equal suffrage in the Senate. 

ARTICLE VI. 

1. All debts contracted, and ei^a^ementS entered into, 
before the adoption of tins CenatitutKffl, shall be u vqlid 
gainst tbe United States, under ibis CooMltittioa, a* un- 
der the Confederation- 

2. This Constitution, and the laws of the United Slates 
which shall be made in pursuance thereof, and all trea- 
ties made, or which shall be made, under the authority of 
the United States, shall be the supreme law of the land ; 
and the judges in every Slate Bhall be bound therebyisny 
^mji in the Constitutitm or laws of any €tata to tbe con- 
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3. The Senators and Represeatatives b^ore roeotion- 
ed, and the membera of the several State le^slatures, and 
all executive and judicial officers, both of the United 

States, and of the several States, shall be bound, by oath 
or affirmaiion, to support ibis Constitution ; but no re- 
ligious test shall ever be required as a qualification to any 
office or pubUc trust, under the United States. 

ARTICLE m 

1 . The ratification of the Conventions of nine States 
shall be snffioiest for the estahlishment of this Coosliliition 
between the States so rati^ang the same. 



AMENDMENTS TO THE CONSTITtfTION. 

ARTICLE L 

Congress shall make no law respecting an eetablisb- 
ment oT religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, tw of the press ; or 
the ^ht of the people peaceably to assMable, and to pe- 
titioii the government for a redress of grievances. 

ARTICLE n. 

A well regulated militia being necessary to the security 
of a free State, the right of the people to keep and bear 
arms shall not be infrmged. 

No soldier shall, in time of peace, be quartered in any 
house, irithout the consent of the owner ; nor, in Ume of 
war, but in a manner to be prescribed hy law. 

ARTICLE IV. 
The right of the people to be secure m theb perswia, 
houses, papers, and effects, against unmsonable searchei 
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a-d ^olrnrP^. slmll iioi be violaicd ; and no wairanla slwll 
b"' "]">" iiinbrible cause, sup|ioiied by oalh or 
affirmation, and particularly describing the_ place to be 
searched- and the persons or things to be seized. 

ARTICLE V. 

Nn ppr=nn Kliall be held to answer for a capital, or 
le, unless on a iiresentment or in- 
dii-rinent. ol a grand jury, except in cases arising in the 
land or naval forces, or in the militia, when in actual ser- 
publiC danger ; nor shall any per- 
son bfi subiect. for the same offence, to he twice put in 
jeopardy oi" life or hmb ; nor shall be compelled, in any 
crtminal case, to be a witness against liimself, nor be de- 
priDf>d of lifi^- libf^riy. or propert}', without due process 
of law : nor shall private property "be taken for public use, 
w h 1 1 on. 

ARTICLE VI. 

In all fTimiiial prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial jury 
ol the atate and district wherein the crime shall have been 
committed, which district shall have been previously as- 
certained by law ; and to be informed of the nature and 
cause of the accusation ; to be confronted with the wit- 
nesses ^mnst Urn ; to have compubory process for ob- 
taining witnesses in hia &Tor ; and to have the assistance 
of counsel for his defence. 

ARTICLE VII. 

In suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by 
jury shall be preserred ; and no fact, tried by a jnry, shall 
be otherwise re-examined in any court of the Uiuted 
States, than according to the rules of the common law. 

ARTICX,E Yia. 

Excessive hail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted. 
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ARTICLE IX. 

The enumeration in the Constitution of cerlain rights 
shall not be construed to deny on disparage others retain- 
ed the people. 

ARTICLE X. 

The powers not delegated to the United States by tbe 
Constitution, nor prohibited by it to tbe Slates, are re- 
served to the Stales respectively, or to the people. 

ARTICLE XL 

The judicial poiver of the United States shall not be . 
construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States 
by citizens of another State, or iy citizens or subjects of 
any foreign State. 

ARTICLE Xn. 

1. The Electors shall meet in their respective States, 
and vote by ballot for President and Vice-President, one 
of whom, at least, shall not be an inhabitant of the same 
State with themselves ; they shall name in their ballots 
the person voted for as President, and in distinct ballots 
the person voted for as Vice-President ; and they shall 
make distinct lists of all persons voted for as President, 
and of all persons voted for as Vice-President, and of 
the number of votes for each, which lists they shall sign, 
and certify, and transmit, sealed, to the seat of ihegavem- 
ment of tlie United States, directed to the President of 
the Senate ; the President of the Senate shall, in the pres- 
ence of the Senate and House of RepresentaliTea, open aH 
the certificates, and the rotes shall then be comited ; the 
person hanng the greatest Dumher of votes for President 
shall be the President, if such number be a majority of 
the whole number of Electors appointed ; and if no per- 
son have such majority, then, from the persons having the 
highest numbers, not exceeding three, on the list of those 
voted for as President, the House of Representatives 
36* 
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shall choose im mod lately, by ballot, the Presidenl. But 
in choosing the Presidenl, the votes shall be taken by 
Scales, the representation from each State having one 
vote ; a quorum for ibis purpose shall consist of a mem- 
ber or members from two thirds of the States, and a ma- 
jority of bU the Stales shall be necessary to a choice. 
And if the House of Kepresenlatives sliall not choose 
a President, whenerer the right of choice shall denJre 
upon them, before the fouitb day of March next follow 
ing, then the Vice-President shall act as President, as in 
case of the death, or other ci^nstitutional disability, of the 

2. The person having the greatest number of votes 
as Vice-President shall be the Vice-President, if such 
number be a majority of the whole number of electors ap- 
poinied ; and if no person have a majori^, then, from the 
two highest numbers on the list, the Senate shall choose 
llie Vice-President ; a quorum for the purpose shall con- 
sist of two thirds of the whole number of Senators ; a ma- 
jority of the whole number shall be necessary to a choice. 

3. But no person constitutionally ineligible to the office 
of President, shell be eligible to that of Vice-President of 
^ United States. - 



WASHINGTON'S FAB£WELL ADDRESS 
TO THE PEOPLE OP THE UNITED STATUS. 

septembeb 17. 1796. 
Friends and Fellow Citizknb, 

The period for a new el9oti<» of a oitiioi to adminia- 
ter die executive gorenunent trf" die United States b«ng 
not far distant, and the time actually arrived, when your 
diou^ts must be em|^oyed in designating the person who 
is to be clothed with that important trust, it appears to me 
proper, especially as it may conduce to a more distinct 
expression of the public voice, that I should now apprise 
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yoti of the resolution I have formed, to decline being con- 
sidered among the number of those ou( of whom a choice 
is to be made. 

I bE^you, at the same time, to do me the jusdce to ba 
assured, that dria resolution has nojt been takoi, without a 
strict regard to all the conuderations appratudng to tbo 
relation which binds a dutiful citizen to his country ; and 
that, in withdrawing the tender of service, which sileuce, 
in my situation, might imply, I am influenced by no dim- 
inution of zeal for your future interest ; no deficiency of 
grateful respect for your past kindness ; but am supported 
by a full conviction that the step is compatible with both. 

The acceptance of, and continuance hitherto Ul, the 
office to which your suffrages have twice called me, bars 
been a uniform sacrifice of inclination to the opimoa of 
du^, and to a deference for what appeared to be yooT 
desire. I constantly hoped, that it wtnud have been much 
earlier in my power, consistently with modres which I 
was not at liberty to disregard, to return to that retirement 
from which 1 had been reluctantly drawn. The strength 
of my inclination to do this, previous to the last election, 
had even led to the preparation of an address, to declare 
it to you ; but mature reflection on the then pe^lexed 
and critical posture of our affairs with foreign nadons, and 
the unanimous advice of persons entitled to mycon&dence, 
impelled me to abandon the idea. 

I rejoice that the state of your concerns, external as 
well as internal, no longer reiiders the pursuit of inclina- 
tion ittcompadble with the sentiment of duty or propriety ; 
and am persuaded, wbaterer partiality may be retained 
for my services, that, in the present circumstances of our 
country, you will not disapprove my determinadcMi to re- 

The impressions, with which I iirst undertoolc the ar- 
duous trust, were explained on the proper occasion. In 
the discharge of this trust, 1 will only say, that I have, 
with good intentions, contributed towards, the organization 
and administration of the Kovemment, the best exertions 
of which a very laQible ju^emmt was c^ble. Not un- 
consiHoas, m ue outset, (^ttm inferioriqr of my qualifica- 
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tions, experience in my own eyes, perhaps still more in 
the eyes of otbers, has strengthened the motives to diffi- 
dence of myself ; and, every day, the increasing weight of 
years sdmonishes me, more and more, that the shade of 
relirement is as necessary to rae, as it will be welcome. 
Satisfied that, if any circumstances have given peculiar 
value to my services, they were temporary, I have the 
consolation to believe, that, while choice and prudence 
invite me to quit the political scene, patriotism does not 
forbid it. 

la looking forward to ilie moment which is intended to 
lerniinaie the career of my public life, my feelings do not 
permit me to suspend iho deep acknowledgment of that 
debt of gratitude which I owe to niy beloved country, for 
the many honors it has conferred upon me ; still more for 
the steadfast confidence with which it hag supported me ; 
and for the opportunities I have ilienco enjoyed, of man- 
ifesting my inviolable attachment, by services faithful and 
persevering, though in usefulness unequal to my zeal. If 
benefits have resulted to our country from these services, 
let it always be remembered to your praise, and as an in- 
structive example in our annals, that, under circumstances 
in which the passions, agitated in every direction, were 
liable to mislead, amidst apjiearanccs somciinics dubious, 
vicissitudes of fortune often discouraging, in situations in 
which, not unfrequenlly, want of success lias countenanced 
the spirit of criticism, the constancy of your support was 
the essential prop of the efforls, and a guarantee of the 
plans, by which they were efi'ected. Profoundly pene- 
trated with this idea, I shall carry it with me to mygrave, 
as a strong incitement to unceasing vows, that Heaven 
may continue to you the. choicest tokens of its henefi- 
cence ; that your union and brotherly affection may be 
perpetual ; that the free Constitution, which is the work 
of your hands, niay be sacredly maintained ; that its ad- 
ministration, in every department, may be stamped wiili 
wisdom and virtue ; thai, in fine, the happiness of the 
people of Uiese States, under the auspices of liberty, may 
be made complete, by so careful a preservation and so 
prudent a use of thjs blessing, as will acquire to tbem th« 
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appear lo me all important to the permanency of your 
felicity, as a people. These will be offered torou with 
ihe more freedom, as you can onl^ see in them tbe disin- 
lerested warnings of a parting ihend. who can possibly 
have no personal motive to bias his counsel ; nor can I 
forget, as an encouragement to it, yonr indnlgent reception 
of my sentiments on a former, and not dissimilar, occasion. 

Interwoven as is the love of liberty with every ligament 
of your hearts, no recommendation of mine is necessary 
to fortify, or confirm, tbe attachment. 

Tbe unity of government, which constiiules yoti one 
people, is also now dear to you. It is justly so ; for it 
IS a main pillar in the edifice of your real independence ; 
the support of your tranquillity at home, your peace 
abroad; of your safety; of your prosperity ; of that very 
liberty which you so highly prize. But, as it is easy lo 
foresee, that, from dilierent causes, and from different 
quarter?, much pains will be taken, many artifices employ- 
ed, to weaken, III your minds, the coiviction of this truth ; 
as ihis is the point in your political fortress, against w hich 
the batteries of internal and external enemies will be most 
constantly and actively (though gften covertly and insid- 
uously) directed, it is of infinite moment that you should 
properly estimate the immense value of your National 
Union, to your collective and individual happiness ; ibat 
you should cherish a cordial, habitual, and immovable, 
attachment to it ; accustoming yourselves to think and 
speak of it as of the palladium of your political safety and 
prosperity ; watching for its preservation with jealous 
anxiety ; discountenancing whatever may suggest even a 
suspicion that it can, in any event, be abandoned ; and 
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iodigoantly frownbg upon the first dawning of every at- 
tempt to alienate any portion o{ our country from the rest, 
or to enfeeble the sacred ties which now Lnk together the 
various mtIs. 

For this you have every inducement of sympathy and 
interest. Citizens, fay birth or choice, of a common coun- 
try, that country has a right to concentrate your affections. 
The name of Amebican, which belongs to you in your 
National capacity, must always exalt the just pride of pa- 
triotism, more than any appellation derived fromjocal dis- 
criminations. With slight shades of difierence, you have 
the same religion, manners, habits, and political prioa- 
pies. Tou have, in a common cause, fought and triumphed 
together : the independence and liberty you possess are 
the work of joint councils and joint efforts, of common 
dangers, sufferings, and successes. 

But these considerations, however powerfully they ad- 
dress themselves to your sensibility, are greatly outweighed 
hy those which apply more immediately to your interest. 
Here every portion t>f our country finds the most comman- 
ding motives for carefully guarding and preserving the union 
of the whole. 

The Mrth, in an uores trained intercotcse with the 
South, protected by the equal- lam of a common govwn- 

ment, finds, in the productions of the latter, great addi- 
tional resources of mariiime and commercial enterprise, 
and precious materials of manufacturing industry. The 
South, in the same izitercourse, benefiting by the agency 
of the JVorift, sees its agriculture grow, and its commerce 
expand. Turning partiy into its own channels thtf seamen 
of the North, it finds its "particular navigation invigorated : 
and, while it contributes, in different ways, to nourish and 
increase the general mass of the National navigation, it 
looks forward to the protection of a maritime strength, to 
which itself is imequally adapted. The Emt, in like ia- 
tercourse with the Weit, aheady finds, and in the pro- 
9«ssive improvement of interior com mimic aliens, by land 
and water, will more and more find, a valuable vent for 
the commodides which it brings from abroad, or manu- 
fsctDres at home. The ffe»t derives from the East sup- 
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fdifls requlstte to ha growth aod comfort ; tod, what is, 
periiuis, of stX greater consequence, it must, of neoeasirri 
owe the secure enjoyment m indispensable ovtlttt for its 

own productions, to the weight, influence, and the future 
mariiime strength of the Atlantic side of the Union, di- 
rected hy an indissoluble community of interest as one na- 
tion. Any other tenure hy which the West can hold this 
essential advantage, whether derived from its own separ- 
ate strength, or from an apostate and unnatural connexion 
with any foreign power, must be intrinsically precarious. 

While, then, every part of our country thus feels an 
immediate and particular interest in union, all the parts 
combined cannot fail to find, in the united mass of means 
and efibrls, greater strength, greater resource, proportion- 
ably greater security from external danger, a less frequ«)t 
intOTuption of Hkoi peace by for^n nations ; and, what 
is of ines^able ralue, they must derive from union an 
exemp^on from those broils and wars between themselves, 
which so frequently afflict neighboring countries, not tied 
together by tlie same governments ; which their own ri- 
valships alone would be sufficient to produce, but which 
opposite foreign alliances, attachments, and intrigues, 
would stimulate and embitter. Hence, likewise, they 
will avoid the necessity of those overgrown military es- 
tablishments, which, under any form of government, are 
inauspicious to liberty, and which are to be regarded as 
particularly hostile to republican libra^ ; ia this sense it 
IS, that your union ought to be conudered as & main prop 
of your liberty, and that the love of the one ought to en- 
dear to you the preservation of the other. 

These considoialions spuak a persuasive language to 
every reflecting and virtuous mind, iuicl exhibit liie con- 
tinuance of the Union as a primary ob|cct ol patriotic de- 
sire. Is there a doubt, whether a common government 
can embrace so large a sphere ? Lot experience solve it. 
To listen to mere speculation, in such a case, were crim- 
inal. We are authorized to hope, that a proper organi- 
sation of the whole, with the auxiliary aK^ii^ °^ govern- 
ments fi>r the respective snbdivistonB, wiU anbrd a haoOT 
issue to the experimeat. It is well north a isir and Ml 
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experimeat. With sucli powerful and obvious motives 
to union, affecling all pans of our country! while experi- 
ence shall not have demonstrated its impracUcabilitVi tliere 
will alm^ be reason to distrust the patrioiism of those, 
who, in any quarter, may endeavor to weaken its bands. 

In contemplating the causes, which may disturb our 
uiuon, it occurs, as matter of serious concern, that any 
ground should have been furDlshcd for characterizing 
parties by get^raplucal diacriminations, ^"orthern and 
Southern, Atlantic and Western ; whence designing men 
may endeavor to excite a belief, that there is a real difler- 
ence of local interests and views. One of the expedients of 
parly to acquire influence, within particular districts, is, to 
misrepresent the opinions and aims of other districts. You 
cannot shield yourselves too much against the jealousies 
aad heart-burnings, which spring from these misrepresen- 
tations ; they tend to render alien to each other those who 
ought to be bound together by fraternal affection. The 
inhabitants of our western cotintry have lately bad a use- 
fiil lesson on this head ; .they have seen, in the negotiation 
by the Execudre, and in the unanimous ratification by the 
Senate, of the treaty with Spain, and in the universal sat- 
isfacdon at that event, throughout the United Slates, a 
decisive proof how unfounded were the suspicions prop- 
agated among them, of a policy in the General (Jovern- 
ment, and in the Atlantic States, unfriendly to iheir inter- 
ests, in regard to tlio Mississippi ; they have heen wit- 
nesses to tile formation of two treaties, that with Great 
Britain, and that with Spain, which secure to them every 
thing they could desire, in respect to our foreign relations, 
towards confirming their prosperity. Will it not be their 
wisdom to rely, for the preservation of these advantages, 
on the Uniom by which they were procured Will they 
not henceforth be deaf to those advisers, if such there 
are, who would sever them from dieir brediren, and con- 
nect them with aliens ? 

To the efficacy and permanency of your Union, a gov- 
ernment for the whole is indispensable. No alliances, 
however strict, between the parts, can be an adequate 
substitute ; they must inevitably experience the infrac- 
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"tioaa and interraptioDB n^iich all alliances, in all times, faare 
expensnced. Sensible of this momentous truth, you have 
improved upaa^burfirat essay, by the adoption ofaCoa- 
stitutionaf Ch>v«rameDt better cdculated than yoiirfomer, 
for aa intitDate Udioii, and for the efficacious management 
of your common concerns. This Government, the off- 
spring of our own choice, uninfluenced and unawed, 
stiopied upon full investigation and mature deliberation, 
completely free in iis principles, in the distribution of its 
powers uniting security with energy, and containing with- 
in itself a provision for its own amendment, has a just 
claim to your con6deuce and your support. Respect for 
its authority, compliance with its laws, acquiescence in 
its measures, are duUes enjoined by the fundamental max- 
ims of true liberty. The basis of our political easterns 
is, the i^bt of the people to make and to alter Ihenr Con- 
stitutions of Government. But the Constitution which at 
any time exists, till changed by an explicit and authentic 
act of ihe whole people, is sacredly obbgatory upon all. 
The very idea of the power and the right of the people 
to establish Oovernment. pre-supposes the duty of every 



binations and associations, under whatever plausible char 
acter. with the real design to direct, control, counteract 
oc awe, the regular deliberation and action of the consli 
mted authorities, are destructive of this fundamental prin 
ciple, and of fatal tendency. They serve to organiz. 
faction, to give it an artificial and extraordinary force : t< 
fat, in the place of the delegated will of the nation, thi 
wdl of a party, often a small but artful and enierprisinj 
minonty of the commumiv : and, according to ihe al 
temate triumphs of different parties, to make the publi. 
d h f 1 II d d 

g p J ff III f 

sistent and wholesome plans, diccsted by common coun 
ciJs. and modified bv muttial interests. 

H I 
description may now and then answer popular ends, ihei 
are Ulteiy, m "toe course oi tune anu uungs, lo uecom< 
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potent engines, by which cuiming, ambitious, and unprin- 
cipled, men will be enabled to subvert the power of ibe 
people, and to usurp for themselves the rems of |opera- 
meut ; destrojio^, afterwards, the very eogiues, which bad 
lifted them to unjust dominioD. 

Towards the preservation of your government, and the 
permanency of your present bappy state, it is reqiusite, 
not only that you stfiaiuly discountenance irregular opposi- 
tions to its acknowledged authority, but also tliai you resist 
with care the spirit of innovation upon its principles, how- 
ever specious the pretexts. One method of assault may 
be to effect, in the forms of the Constitution, alterations 
which wiil impair the energy of iho system, and thus to 
undemiine what cannot be directly overthrown. In all 
the changes to which you may be invited, remember that 
time and habit are at least as necessary to fix the true 
character of governments, as of oilier human institutions ; 
that experience is the surest standard, by which to test 
the real tendency of the existing Constitution of acoanHjr ; 
that facility in changes, upon the credit of mere hypodie- 
sis and opinion, exposes to perpetual change, from tfae 
endless variety of hypothesis and opinion ; and remem- 
ber, especially, that, for the efficient management of your 
common interests, in a couatry so extensive as ours, a 
government of as much vigor as is consistent with ilie 
perfect security of liberty is mdispensahle. Liberty it- 
self will find in such a government, with powers properly 
distributed and adjusted, its surest guardian. It is, in- 
deed, little else than a name, where the government is too 
feeble to withstand the enterprises of faction, to confine 
each member of the society within the liinits prescribed 
by the laws, and to maintain all in the secure and tranquil 
enjoyment of the rights of person and property. 

I have already intimated to you the dangeir of parties in 
the state, witli particular reference to the founding of tbam 
on geographical discriminations. Let me now take a 
more comprehensive view, and warn you in the most sol- 
emn manner against the baneful effects of tlic spirit of 
party, generally. 

This spirit, unfortunately, is inseparable from our na- 
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ture, having its root in (he strongest passions of the hu- 
man mind. It exists, imdor ditiifreiit shapes, in all govern- 
ments, more or less stideti, coniEolled, or repressed ; but, 
in (hose of ilie popular form, it is seen in its greatest 
ranknoss, and is truly their worst enemy. 

The alternate domination of one laction over another, 
sharpened by the spirit of revenge, natural to party dis- 
aeosion, which in di&ient ages and countries has perpe- 
trated the most horrid enormities, is itself a fii^tful des- 
potism. But this leads at length to a more formal and 
permanent despotism. The disorders and miseries, which 
result, gradually incline the minds of men to seek securi- 
ty and repose in the absolute power of an individual ; and 
sooner or later the chief of some prevailing faction, more 
able or more forlunnie tliaii liis competitors, turns this 
disposition to tlic purposes of liis own elevation, on ilie 
ruins of Public Liberty. 

Without looking forward to an extremity of this kind, 
(which nevertheless ought not to be entirely out of sight,) 
the common and continual mischiefs of the sjurit of party 
are sufficient to make it the interest and du^ of a wise 
perale to discourage and restrain it. 

It serves always to distract the Public Councils, and 
enfeehle the Public Administration. It a^tates the Com- 
munity with ill-founded jealousies and false alarms ; kin- 
dles the animosity of one part against another ; foments, 
occasionally, riol and insurrection. It opens the door to 
foreign influence ajid corruption, which lind a facilitated 
access to the government itself tiirougii the channels of 
party passions. Tlius the policy and the will of one 
country are subjected to the policy and will of another. 

There is an opinion^ that parlies iu free countries are 
use&l checks upon the administration of the Government, 
and serve to keep alive the spuit of Liberty. This, 
within certdn Umita, is probably true ; and in Govern- 
ments of a Monarchical cast, Patriotism may look mth 
indulgence, if not with favor, upon the spirit of party. 
But in those of the popular character, in Governments 
purely elective, it is a spirit not to be encouraged. From 
their natural tendency, it is certain there will always be 
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enough of that spirit for every salutary purpose. And, 
there being coDstant danger of excess, the effort ought lo 
be, by force of pubUc opinion, to mitigate and assuage it. 
A fire not to be quenched, il demands a uniform vigilaoce 
to prevent its bursting into a flame, lest, instead of warm- 
inK) it should consume. 

It is important, likewise, that the habits of thinking ia 
a free country sbould inspire caution, in those intnisted 
widi its adniiiustration, to conline themselves within ibat 
respective constitutional spheres, avoiding in the exercise 
of the powers of one deparimeiii to encroach upon anoth- 
er. The ijjiril of (incroai^liment tends 10 consolidate the 
poiVLTi of all ihc deiianineiits iji one, and thus to create, 
whatever the form of government, a real dcapoiism, A 
just estimaie of tliat love of power, and })ro::eness to 
abuse it, which predominates in the human heart, is sulii- 
cient to satisfy us of the truth of this position. The ne- 
cessity of reciprocal checks in the exercise of political 
power, by divit^g and distnbuting it into different de- 
positories, and constituting each the Ouardion of tbe Pub- 
lic Weal against invasions by the others, has been evinced 
by experiments ancient and modem ; some of them ia our 
country and under our own eyes- To preserve them 
must be as necessary as to institute them. If, in the 
opinion of the people, the distribution or modification of j 
the cons til ulional powers be, in any particular, wrong, let I 
it be corrected by an araendmem, in she way whicli ilio . 
Constitniioii designates. But lot iliere be no change by 
usurpation ; for, though diis, in one Instance, may be 
the instrument of good, it is the customary weapon by 
which free governments are destroyed. The precedent I 
must always greatly overbalance, 'in permanent evil, any 
partial or transient benefit, which the use can at any time 
yield. j 

Of all the dispositions and habits, which lead to polit- I 
ical prosperity. Religion and Morality are indispensable | 
supports. In vain would that inun claim the tribute of 
Patriousm, who should labor to subvert tliese great pillars 
of human happiness, these firmest props of llie duties of 
Men and Citizens, The mere Politician, equally witll 
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■ the pious man, oi^t to respect and to cherid ihem. A 
volume could not trace all their connexions wHh private 
and public felicity. Let it simply be asked, Wnere is 
the security for property, for reputation, for life, if the 
sense of religious obligation desert the oaths, which are 
tlie instrumenia of investigation in Courts of Justice ? 
And let us with caution indulge the supposition, that mor- 
ahty can be innintained witliout religion. Whatever 
may be concijdcd to the influence of refined Education on 
miuds of peculiar atructuie, reason and experience both 
forbid us to cKpeci, that national morality can prevail in 
exclusion of religious principle. 

It is substantially trtfe, that virtue or morality is a nec- 
essary spring of popular govemmeut. The rule, indeed, 
extends with more or Jess force to every species of free 
goTernraent. Who, that is a sincere IHend to it, can 
look with indifierence upon attempts to shake the founda- 
tion of. the fabric f 

Promote, then, as an object of primary importance, 
iii^ii.jiuiioiiit lor the general difJ'iisiou of knowledge. In 
proportion as ihe structure of a government gives force to 
public opinion, it is essential that public opinion should be 
enhghtened. 

As a very important source of strength and security, 
cherish public credit. One method of preserving it is,, to 
use It as spar]nE;Iy as possible ; avoiding occasions of ex- 
pense by cnltivating peace, but remembering also that 
tiraelv di.'^bursements to prepare for danger frequently 
prevent much greater dishurbemenis to repel it ; avoiding, 
likewise, ihe accumulation of debt, not only by shunning 
(icciiNiinw o! expense, but by vigorous exertions in lime 
of peace lo discharge the debts, which unavoidable wars 
sioned, not ungenerously throwing upon 
posterity the burden, which we ourselves ought to bear. 
The execuiion of these maxims belongs to your represeu- 
laiives. bui ic is necessary that public opinion should co- 
operate. To facilitate to them the performance of their 
duty, it ia essential that you shoukl practical^ heat ia 
mind, that towards the payment of debts there must b« 
Zlevenue ; that to hare Revenue there mmt be taxes; 
37* 
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that no taxes can be defised, which are not more or less 
inconvenient and unpleasant ; that the intrinsic embarrass- 
ment, inseparable from the selection of the proper objects, 
(irhich is always a choice of difficulties,) ought to be a 
decisive motive for a candid construction of ihe conduct 
of the govenimeDt in making it, and for a sphit of acqui- 
escence in the measures for obtaining Revenue, which the 
public exigencies may, at any lime, dictate. 

Oliierve apod faitli and justice towards all Nations ; 
culiivaie peace and harmonv wilh all. Religion and Mor- 
ality enjoin this conduct ; and can it be, that good pohcy 
does not equally enjoin u ? It will be worthy of a free, 
enhghtenod, and, at no distant period, a great Nation, to 
give to mankind the maananimous and too novel example 
of a people always guided by an exalted justice and be- 
nevolence. W ho can doubt, that, in the course of time 
and things, the fruits of such a plan would richly repay 
any temporary advanlases, which niiaihl be lost by a steady 
adherence to it ? Lan it be, that Providence has not con- 
nected tlio pcrrnaiiciit felicity of a Natiou with its Virtue .' 

tiraent which ennobles human nature. Alas ! is it render- 
ed impossible by its vices ? 

In the execution of sucli a plan, nothing is more es- 
sential, than that permanent, inveterate antipathies against 
particular Nations, and passionate attachments for oiherS} 
8b(Mdd be excluded ; and that, in place of them, jut and 
amicable feelings towards all ^uld be cultirsted. The 
Nation, which indulges towards another an habitual hatred, 
or an habitual fondness, is in some degree a slave. It is 
a slave to its animosity or to it^ afTiTiion, either of wliich 
is sufficient to lead it asLi iiv Irotii iti duty and its interest. 
Antipathy in one nation against another disposes each more 
readily to offer insult and injury, to lay hold of slight causes 
of umbrage, and to be haughty and intractable, when ac- 
cidental or trifling occasions of dispute occur. Hence 
frequent collisions, obstinate, envenomed, and bloody con- 
tests. The Nation, prompted by ill-will and resentment, 
sometimes impeb to war the CiOTemmetit, contrary to the 
. best calculations of policy. Tbe Goveramrat sometimea 
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participates in the national propensity, and adopts through 
passion what reason would reject ; at other times, it 
makes the animosity of the Nation subservient to projects 
of faosciiliy instigated by pride, ambition, and other sinis- 
ter and pernicious motives. The peace often, sometimes 
perhaps the liberty, of Nations has been the victim. 

So, likewise, a passionate attachment of one Nation for 
another produces a variety of evils. Sympathy for the 
fai|^ite NatioD) facilitating the illusion of an imaginary 
coramon interest, in cases where no real common inter- 
est exists, and infusing into one the enmities of the other, 
betrays the former into a participation in the quarrels 
and wars of the latter, without adequate inducement or 
justification. It leads also, to concessions to the favorite 
Nation of privileges denied to others, which is apt doubly 
to injure the Nation making tlie concessions ; by unnec- 
essarily parting with what ought to have been retained, 
and by exciting jealousy, ill will, and a disposition to re- 
taliate, in the parties from whom equal privileges are 
withheld ; and it gives to ambitious, corrupted, or deluded 
citizens, (who devote themselves to the favorite nation,) 
facility to betray- or sacrifice the interest of their own 
country, without odium, sometimes even with populari- 
ty ; gilding with the appearances of a virtuous sense of ob- 
ligation, a commendable deference for public opinion, or 
a laudable zeal for public good, the base or foolish com- 
pliances of ambition, corruption, or infatuation. 

As avenues to foreign influence, in innumerable ways, 
such attachments are particularly alarming, to tfie truly 
enlightened and independent Patriot. How many oppor- 
tunities do they afford, to tamper with domestic factions, 
to practise the arts of seduction, to mislead public opin- 
ion, to influence or awe the Public Councils ! Such an 
attachment of a small or weak, towards a great and pow- 
erful, nadon, dooms the former to be the satelUte of the 
latter. 

Against the insidious wiles of foreign influence, (I 
conjure you to believe me, fellow- citizens,) the jealousy 
of a free people ought to be constantly awake ; uncs 
history and experience prove, that foreign influence is one 



Digitized by GoOgle 



irFEBDIZ. 



of the most baneful foes of Republican Government. But 
that jealousy, to be useful, must be impartial ; else it be- 
comes the instrument of (he very influence to be avoided, 
instead of a defence gainst it. Excessive partiality for 
ooe foreign na&m, and excesuve dislike of another, 
cause th(»e whom they actuate to see danger only on one 
side, and serve to veil and even second the arts of influ- 
ence on the other. Real patriots, who may resist the 
intrigues of the favorite, are liable to become susp^ted 
and odious ; tvbile its tools and dupes usurp the appMise 
and confidence of the people, to surrender iheir inter- 
ests. 

The ^reat rule of conduct for us, in regard to foreign 
Dsdons, IS, in extending our comroerciai relations, to Iiave 
,nith them as little political coonection as possible. So 
&r as we have already formed en^emeats, let them be 
fidfilled with perfect good futh. Here let us stop. 

Europe has a set of primary interests, which to us have 
none, or a very remote relation. Hence she must be 
engaged in frequent coQtroversies, the causes of which 
are essentially foreign to our concerns. Hence, there- 
fore, it must be unwise in us to implicate ourselves, by 
artificial ties, in the ordinary vicissitudes of ber pohtics, 
or the ordinary combinations and collisions of her friend- 
ships or enmities. 

Oui detached and distant situa^on invites and enables 
us to pursue a diSerent course. If we renuun one peo- 
ple, under an efficient govemmeut, the period is not for 
off, when we may defy material injury from external an- 
noyance ; when we may take such an attitude as will 
cause the neutrality, we may at any time resolve upo 
.to be scrupulously respected ; when belligerent natio, 
under the impossibility of making acquisitions upon us, 
will not lightly hazard the giving us provocation ; when 
we may choose |jeace or war, as our interest, guided by 
justice, shall counsel. 

Why forego the advantages of so peculiar a situation 
Why quit our own, to stand upon fore^ ground ? Why, 
by interweaving our destiny with that of any part of Eu- 
rope, entai^e our peace and. prosperi^ in the toila of 
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European ambition, rivalship, interest, humor, or ca- 
ll is our true policy to steer clear of permanent alliances 
with any portion of the forei^D world ; so far, I mean, as 
we are now at liberty to do it ; for let me not be under- 
stood as capable of patronising infidelity to existing en- 
^^ements. 1 hold (he maxidi no less applicable to pub- 
lic than to private afiairs, that honesty is always tbe best 
policy. I repeat it, therslbre, let those engagements be 
observed in their genume sense. But, in my opmion, it 
is unnecessary and would be unwise to extend them. 

Taking care aluays Iti kt;u|> ourselves, bv suuable es- 
tablishments, on a respet table delensive posiure. we may 
safely trust to temporary alliances, for extraordmary emer- 
gencies. 

Harmony, and a liberal intercourse with all nationi, 
are recommended by policy, humanity, and interest. But 
even our commercial policy should hold an equal and im- 
partial hana ; neiiner seeKing nor grantmg exclusive fe- 
vers or preferences ; consulting the natural course of 
things ; diffusing and diversifying, by gentle meani, the 
' streains of commerce, but forcing nothing ; estahiishins, 
with powers so disposed, in order to give trade a staMe 
course, to define the rights of our merchants, and to ena- 
ble the government to support them, conventional rules 
of intercourse, the best that present circumstances and 
inntual opinion will permit, but temporary, and liable lo 
be from Unie to lime abandoned or varied, as experience 
and circumstances shall dictate ; constantly I 
view, that it is folly in one nation to look for c 
ed favors from anoilier ; that it must pay with a portion 
of its independence for whatever it may accept under that 
character ; that, by such acceptance, it may place itself 
ill ihe condition of having given eqoivalents for Dominal 
favors, and yet of being' reproached with ingratitude' for 
nut giving more. There can be no greater error than to 
expect or calciJate upon real favors from nation to na- 
tion. It is an illusion, which experience must cure, 
which a just pride ought to discard. 

In offering to you, my countrymen, these counsels of an 
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old and affectionale friend, I dare not hope they will 
maks tbe Btrong and lasting impression I could wish; that 
tbe^ will control the usual current of the passions, or pre- 
vent oar naticm from running tbe course, which has hidi- 
erto mariud Uie destiny of nations. But, if I may even 
flatter myself, that tb^ may be productive of some par- ' 
tial benefit, some occasional good ; that they may now i 
and then recur to moderate the fury of pariy spirit, lo 
nam against tlie raiscliicfs of foreign intrigue, to guard I 
against the impostures of pretended patriotism ; this hope , 
will be a full recompense for the solicitude for your wel- I 
fare, by which they have been dictated. 

How far, in ihe discharge of my official duties, I have 
beeu guided by the principles which have been delinea- 
ted, the public records and other' evidences of my coDduct 
must nitDess to you and to the world. To myself, tbe 
assurance of my own conscience is, that I hare at least 
believed myself to be guided by them. 

In relation to the still subsisting war in Europe, my 
Proclamation of the 22 d of April, 1793, is the index to 
my Plan. Sanctioned by your approving voice, and by 
that of your Representatives in both Houses of Congress, 
the spirit of that measure has continually governed me, un- I 
influenced by any attempts to deter or divert me from it, , 

After deliberate examination, with the aid of the best 
lights I could obtain, I was well satisfied that our country, I 
under all the drcumstances of tbe case, had a right to take, I 
and was bound in duty and interest to take, a neutral po- 
sitioD. Having taken it, I determined, as far as should | 
depend upon me, to maintain it, with moderation, perse- 
verance, and firmness. 

The considerations, wiiich respect the right to hold 
this conduct, it is not necessary on this occasion to detail. 
I will only observe, that, according to my understanding I 
of the matter, that right, so hx from bemg denied by aoy 
of the Belligerent Powers, has been virtually admitted 
by aU. 

The du^ of holding a neutnl conduct may he inferred, 
without any thing more, Irom tbe obligation which justice i 
and bumani^ impose on every nation, in' caaea in which 
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U b free to act, to maintain inviolate the relations of peace 
nnd amity towards other nations. 

The inducements of interest for observing that conduct 
will best be referred to your own rofleciions and experi- 
ence. With me. a predominant motive has been to en- 
deavor to gam time to our country to settle and mature 
Its yet recent institutions, and to progress without inter- 
ruption to that degree of strength and consistency, which 
IS necessary to give it. humanly speaking, the comniBod 
df its own fortunes. 

Though, in reFiewing the incidents of my admiDistia- 
tion, 1 urn imcoDscious of inieouonal error, I am never- 
theless too sensible of m; defects, not to think it probable 
that I may have committed many errors. Whatever they 
may be, I fervently beseech the Almighty to avert or 
mitigate the evils to which tliey may tend. I shall also 
■carry willi me tlie hope, lliat my Country will never 
cease to view them with indulgence ; and that, after for- 
tj-&ve years of my life dedicated to its service with an 
tipright zeal, the faults of mcompetent alnlities will be 
consigned to oblivion, as myself mtist soon be to the man- 
sions of rest. 

Relyii^ on its kindness in this as in other tbin^, and 
sctuated by that fervent love towards it, wMch is so nat- 
ural to a man, who views in it the native soil of himself and 

his progenitors for several generatioDS ; I anticipate with 
pleasing expectation that retreat, in which I promise my- 
self to realize, without alloy, the sweet enjoyment of par- 
taking, in the midst of my fellow-citizens, the benign 
influence of good laws under a free government, the ever 
fiivoiite abject of my heart, and the happy reward, as I 
tmst, of our mutual cares, labors, and dai^ers. 

Georoe Washikotoit. 
IhiUd Staut, September UA, 1796. 
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DEFINITIVE TREATY OF PEACE 

- BffrWEEN THE UNITED 8TA1TS OF AHEBICA, AND 
HIS BRITANNIC HAJESTT. 

IB rmm Hub wr m HWr Holt uo UmnsiiB Tiiiiitt. 

iTbmif pleased the DiTine Providence to dispose 
the hearts of the most serene and most potent prince, 
George the Third, Ly the grace of God King of Great 
Britain, Franct;, and Irt^kiid, Dufendcr of the Faith, Duke 
of Brunswick and Luiicburg, Aroh Treasurer and Prince 
Elector of the holy Roman empire, &.C. and of tlie United 
States of America, to forget ati past misunderstandings 
and difierences that have tinhappily interrupted llie good 
correspondence and friendship which they mutually *vish 
to restore ; and to establish such a beneficial and satis' 
factory intercourse between the two countries, upon the 
ground of reciprocal advantages and mutual convenienoe, 
as may promote and secure to both perpetual peace and 
harmony ; And havine, for this desirable end, already laid 
the foundation of peace and reconciliation, by the Provis- 
ional Articles, signed at Paris, on the thirtieth of Novem- 
ber, one thousand seven hundred and eighty-two, by the 
CommissToners empowered on each part, which arricles 
were agreed to be inserti?d in, and lo constitute the Trea- 
ty of Peace proposed lo be concluded between the Crown 
of Great Britani and the said United States, but which 
Treaty was not to be concluded until terms of peace should 
be agreed upon between Great Britain and France, and 
his Britannic Majesty should be ready to conclude such 
Treaty aocordingfjr ; aiid the Treaty between Great Brit- 
«m and France faaThie suice been concluded, his Britan- 
nic Majes^ and the United States of America, in tnrder to 
carry into full effect the Provisional Articles alwve men- 
tioned, according to the tenor thereof, have constituted 
and appointed, that is to say : his Brhannic Majesty on 
his pari, David Hartley, esquire, member of the Parlia- 
ment of Great Britain ; and the said United States on their 
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mrt, John Adams, esquire, late a ComousMOoer of lb» 
United Stales of America at the Court of VenaiUes, late 

Delegate in Congress from the Sute of Massachusetts, and 
Chief Justice of the said Stale, and Minister Pienipoien- 
tiary of the said United Slates to their Higii Slightinesses 
the Slates General of the United Netherlajuls ; Benjamin 
Franklin, esquire, late Delegate in Congress from the Slate 
of Pennsylvania, President of the Convention of the said 
State, and Minister Plenipotentiary from the United Stales 
of America at the Court of Versailles ; John Jay, esquire, 
late President of Cougress, and Chief Justice of the State 
of New York, and Minister Plenipotentiary from the said 
Uiuted Slates at the Court of Madrid, to be the Plenipo- 
teotiaries for the concluding and signing the present de- 
finitive Treaty ; who, after having reciprocally communi- 
cated their respective full powers, have agreed upon and 
confirmed the ibllowing articles : 

Art. 1 . His Britannic Majesty acknowledges the said 
United States, namely. New Hampshire, Massachusetts 
Bay, Rhode Island and Providence Plantations, Connec- 
ticut, New York, New Jersey, Pennsylvania, Delaware, 
Maryland, Virginia, North Carolina, South Carolina, and 
Georgia, to be free, sovereign, and independent States ; 
. that be treats with them as such ; and for himself, his 
heirs and successors, relinquishes all claims to the gov- 
ernment, propriety, and territorial n^ts of the same, and 
every part thereof. 

Art. 2. And that all disputes which nugbt arise in 
future, on the subject of the boundaries of the said. United 
Slates may be prevented, it is hereby agreed and de- 
clared, that llie following are and shall he their bounda- 
ries, namely, from the northwest angle of Nova Scotia, 
namely, that angle which is formed by a line drawn due 
north from the source of St, Croix river to the Highlands ; 
along the said Highlands which divide those rivers that 
empty themselves into the river St. Lawrence from those 
which fall into (he Atlantic ocean, to the north westem- 
moGt bead of Connecticut river, ibooce down akuK 
the middle of that river, to the forty-fiiUi degree nartA 
latitude ; from thence, by a line due west oo sajd lad- 
38 XI"- 



Digitized by GoOgle 



APPBKDIX. 



tude, until it strikes the twer Iroquois or Cataraquy ; 
thence aloi^ the nuddle of said river into lake Ontario, 
through the tniddle of said lake until it strikes the com- 
mimicatioD by water between that lake and lake Erie ; 
thence along the middle of said com muni cation into lake 
£rie, through the middle of said lake until it arrives at 
the water communicaiion between that lake and lake Hu- 
too ; tbence alor^the middle of said water communica- 
tion into the lake Hutoa ; thence throt^b the middle of 
3ud lake to tbe water commumcatton between that lake 
and lake Superior ; thence through lake Superior north- 
ward of the isles Royal and Philipeaux, to the Long 
Lake ; thence through the middle of the said Long Lake, 
and (he water conimunicfltion between it and the lake of 
the Woods, to the said lake of the Woods ; thence 
through the said l;dic to ihu most northwestern point 
thereof, and from llieiu i^ on ii tliie west eourse lo tiie riv- 
er Mississippi ; iheiice \\y a line to be drawn along the 
middle of the said river Mississippi until it shall intersect 
the northemniost part of the thirty-first degree of north 
latitude. South, hy a line to be di^wn due east from the 
determination of the line last mentioned, in the latitude 
of thirty-one degrees north of the equator, to the middle 
of the mer AppalacMcola or Catahouche ; thence aloag 
tbe middle thereof to its junction with the Flint river ; 
thence straight to the head of St. Mary's river ; and 
thence down along the middle of St. Mary's river to tbe 
Alli^iitio oi'ean. Kast, by a line lo be drawn along the 
middle of the river St. Croix, from its moudi, in the Bay 
of Fundy, to its source, and from its source, directly 
north, to the aforesaid Highlands, which divide the rivers 
that fall into the Atlantic ocean from those which fall into 
die river St. Lawrence : coraprehending all islands with- 
in twenty leagues of any part of the shores of the United 
States, and l^og between lines to be drawn due east 
frmn the points mere the afwesaid boundaries between 
Nova Scotia on the one part, and East Fkuida on tbe 
other, shall respectively touch the bay of Fundy, and the 
Atlantic ocean; excepting suoh islrads as now aie, or 
beretofors have been, within the lunits of the said Prov- 
ince of Nova Scotia. 
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Art. 3. It is agreed ihat the people of ihe United 
Slates shall continue to enjoy unmolested the riglit to take 
fish of every kind on the Ijraad Bank, and on all the other 
banks of Newfoundland ; also, in the Gulf of St. Law- 
rence, and at all other places in the sea, where the in- 
habitants of hoth countries used at any time heretofore to 
fish ; and also, that the inhabitants of the United States 
shall liave hberiy to take fish of every kind on such part 
of the coast of Newfoundland as British fishermen shall 
use ; (but not to dry or cure the same on that island ;) 
and also od the coasts, hays, and creeks, of all other of 
Ins Brituuiic Majesty's dominions in America ; and that 
tbe American fisnemiea shall have liberty to dry and cure 
fish in any of tbe unsettled bays, harbors, and creeks of 
Nova Scotia, Magdalen Islands, and 'Labrador, so long 
as the same shall remain unsettled ; hut so soon as (he 
same or either of them shall be settled, it shall not be law- 
ful for the said fishermen to dry or cure fish at such set- 
tlement, without a previous agreement for that purpose 
with the inhabitants, proprietors, or possessors of the 
ground. 

Abt. 4. It is agreed that creditors on either side shall 
meet with no lavful impedimeat to tbe recovery of tbe 
full value in sterlu^ money, of all bona fide debts hereto- 
fore contracted . 

Art, 5. It is agreed that the Congress shall earnest- 
ly recommend it to ihe Lcgidlainrcs of the respective 
States, lo provide for the restitution of all estates, rights, 
and properties, which have been confiscated, belonging 
to real British subjects, and also of the estates, rights, 
and properties of persons resident in dislricts in the pos- 
session of his Majesty's arms, and who have not horne 
arms against the said United States. And that persons 
of any other description shall have free liberty to go to any 
part or parts of any of the thirteen United States, and 
therein to remain twelve months, unmolested in their en- 
deavors to obtain the restitution of such of their estates, 
rights, and properues, aa may bsve been confiscated ; 
and that Congress shall also eamesthr recocamend to tbe 
several States, a reconuderation and revision all acts 
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or laws r^rding the premises, so as render the said laws 
or acts perfectly consistent, not only with justice and 
equi^, but with [hat spirit of conciliation, which, od the 
return of the blessings of peace, should uaiversaUy pie- 
van. And that Congress shall also mmeailj recoinoieod 
to the several States, that tbe estates, rights, ind pnqterties 
of such last-menlioned persoDS, shall be restored to them, 
tbey refunding to any persons who may be now in pos- 
session, the bona fide price (where any has been given) 
which such persons may have paid on purchasing any of 
the said lands, rights, or properties, since the confisca- 
tion. And it is agreed, lhat all persons who have any 
interest in confiscated lands, either by debts, marriage 
settlements, or otherwise, shall meet with no lawful im- 
pediment in tbe prosecution of tbeu- just rigtUs. 

'Art. 6. Thu tbne shall be no (atate ctmfiscBtkxn 
made, nor aaj nosecuUons commenced against any per- 
son or persons for, or by reason of, the part which he or 
they may have taken in the present war ; and that no 
person shall, on that account, suffer any future loss or 
damage, either in his person, liberty, or properly ; and 
lhat those who may be in confinement on such charges, 
at the time of the ratification of the Treaty in America, 
shall be immediately set at liberty, and the prosecutions 
so commenced be discontinued. 

Art. 7. There shall be a firm and perpetual peace 
between his Britannic Majesty and the said Stales, and 
between the subjects of the one and the citizens of the 
other, wherefore all hostilities, both by sea and land, shall 
from henceforth cease : aji prisoners on ootfa sides shall 
be set at liberty ; and his Britannic Majesty shall, with oil 
convenient speed, and without causing any destructitm, 
or carrying away any negroes or other property of the 
American inhabitants, withdraw all his armies, garrisons, 
and fleets, from the said United Slates, and from every 

fiosC, place, and liarbor within the same ; leaving in all 
orbfications the American artillery that may be ther^ ; 
and shall also order and cause all archives, recM^s, deeds, 
and papers, beloi^ng to any of the said States, or thur 
cltiaens, which, in tm ooutse of the war, nuy have bl 
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len into the hands of Iva offioors, to be Ibrdnritli rastoted 

and delivered to the proper Statea and penons to whom 

they belong, i 

Art. 8. The navigatioD of the river AKssisuppi, from 
lis aoui-co to the ocean, shall for erer renuun free and 
open to the subjects of Great Brituo, and the citizens of 

tiie United States. 

Art. 9. In case it should so happen that an^ place or 
territory belonging to Great Britain or to the United 
States, should have been conquered by llie arms of either 
from the other, before the arrival of die said Provisional 
Articles in America, it is agreed, that the same shall be 
restored without difEcidty, and wiibout requiring any com- 
pensation. 

Art. 10. The solemn ratifications of the present Trea- 
ty, expedited in good and due form, shall be exchanged 
between the contracting parties, in the space of six 
months, or sooner if possible, lo be computed from the 
Aay of the signature of the present Treaty. In witaess 
ivliereof, we, the undersigned, tlieir Ministers Plenipoten- 
nary, have, in their name and in virtue of our full-powers, 
signed with our hands the present definitive Treaty, and 
caused the seals <d oui arms to be aflixed thereto. Done 
at Paris,~thi8 third day of September, in the year of our 
Lord one thousand seven hundred and eighly-tliree. 
[L. s.] D. HARTLEY, 

L. B.] JOHN ADAMS, 

L. s.l B. FRANKLIN, 

L. 8.] JOHN JAY. 



AM ORDINANCE 

FOR THE GOVERNMENT OF THE imiUTOEY OF THE 
UNITED STATES NOETHWEST OF THE RIVER OHIO. 

Be it ordained by the United States in Congress as- 
sembled, That the said Territory, for ibe purposes of 
tempQiaiy government, he one District ; subject, bower- 
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er, to be divided idto two Districts, as future circumstan- 
ces may, in the optoion of Congress, make it expedieol. 

Be it ordained by the authority aforesaid, That the 
estates both of resident and non-resident proprietors in 
the said Territory, dying intestate, siiall descend to, and ' 
be distributed among liieir children, and the descendants ! 
of a deceased child, in equal parts ; the descendants of a i 
deceased child or grandchild to take the share of their | 
deceased parent in equal parts among them : and where | 
there shall be no children or descendants, then in equal : 
parts to the next of kin, in equal de^ee ; and among col- | 
laterals, the duldren of a deceased brother or sister of i 
the intestate sball hatre, in equal parts among tbem, their 
deceased parents' share ;'and there shall, in no case, he 
a distinction between kindred of the whole and half I 
blood ; saving in all cases to the widow of the intestate, ' 
her third part of the real estate for life, and one tiiird i 
part of the personal estate ; and this law relative to de- 
scents and dower, shall remain in full force, until altered I 
by the Legislature of the District. And until the Govern- | 
or and Judges shall adopt laws as herein after meniianed, 
estates in the said Temtory may be devised or bequeatb- I 
ed br villa in wnting, signed and sealed by him or her, | 
in miom die estate may be, (being of full age,) and at- 
tested by three witnesses ; and re^ estates may be con- 
veyed by lease and release, or bargain and sale, signed, ' 
sealed, and delivered, by the person, being of full age, , 
in whom the estate may be, and attested by two witnes- 
ses, provided such wills be duly proved, and such con- | 
veyances be acknowledged, or the execution thereof duly 
proved, and be recorded within one year after proper I 
magistrates, courts, and registers, shall be appointed for 
that purpose ; and personal property may be transferred 
by delivery ; saving, however, to the French and Cana- i 
dian inhabitants,, and other settlers of the Kaskaskies, 
Saint Vincents, and the neighboring villages, who have I 
heretofore professed themselves citizens of Virginia, their 
laws and customs now in force among them, relative to 
ths descent and conveyance of property. I 

Be it ordained by tiie authority aforesaid, That thsie ' 
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shall be appointed, from time to time, by Congress, a 
Governor, whose commission shall continue in force for 
the term of three years, unless sooner revoked by Con- 
gress : he shall reside in the District, and have a freehold 
estate therein, in one thousand acres of land, ivhile in the 
exercise of his office. • 

There shall be appointed, from time to time, by Con- 
gress, a Secretary, vrbose cominissioii shall cootbue in 
force lor four years, unless sooner reroked ; be shall re- 
side in the District, and hare a freehold estate therein, in 
five hundred acres of land, while in the exercise of his 
office ; it shall be his duty to keep and preserve the acts 
and laws passed by the Legislature, and the public rec- 
ords of the District, and t!ie proceedings of the Governor 
in his executive department ; and transmit aiithnntic cop- 
ies of such acts and procucdiiis^, i-vi^rv sis months, to 
the Secretary of Congress ; Tlie're shall' also be appoint- 
ed a court, to consist of three Judges, any two of whom 
to form a court, who shall have a common law jurisdic- 
don, and reside in the District, and have each therein a 
freehold estate, in five hundred acres of land, while in the 
exercise of their offices ', and their commissions shall 
continue in force during good bebaviof. 

The Goremor and Judges, or a majority of them, shall 
adopt and publish in the District, such laws of the origin- 
al States, criminal and civil, as may be necessary, and 
best suited to the circumstances of the District, and re- 
port them to Congress, from time to lime ; which laws 
shall be in force in the District until the organization of 
the General Assembly therein, unless disapproved of by 
Congress ; but afterwards the Legislature shall have au- 
thority to alter them as they shall think fit. 

The Governor for the time being, shall be command- 
er-in-chief ' of the militia, appoint and commission all 
officers in the same, below the rank of gfineral officers ; 
all general officers shall be appointed and commiHsioDed 
by Congress. 

Previous to the organization of the General Assembly, 
the Governor shall appoint such magistrates and other 
civil officers, in each county or township, as be shall find 
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necessary for the preservation of llie peace aod good or- 
der in the same. After ilie General Assembly shall be 
orgaijized, the powers and duties of magistrates aod other 
civil ofhcers slial) be regulated and defined by the said 
assembly ; but all magistrates and other civil ofiiceis, 
not herein otherwise directed, slj^ll, during the continu- 
ance of this tenaporary government, be appointed by the 
Governor. 

For the prevention of crimes and injuries, the laws to 
be adopted or made shall -have force in all parts of the 
District, and for the execution of process, criminal and 
civil, the Governor shall make proper divkions thereof; 
and he sball proceed from time to time, as circumsUncea 
may require, to lay out the parts of the District in which 
the Indian titles shall have been extinguished, into coun- 
ties and townslii]is, subject, however, to such alCerations 
as may thereafter be made by the Legislature. 

So soon as there shall be five thousand free otale in- 
habitants, of full age, in the District, upon giving proof 
thereof to the Governor, they shall receive authority, with 
time and place, to elect Kep res emai Ives from their coua- 
ues or townships, to represent them in the G eneral Assem- 
bly ; provided that, for erery five bandred free male io- 
halHluitfl, tlure ahai] be one Represmtative, and so on, ' 
progressively, with the nuinber of free male inhabitants, { 
shall the right of representation increase, until the number 
of Representatives shall amount to twenty-five ; aftemhich 
the number and proportion of Kepreseutaiives shall be reg- j 
iilated by the Legislature ; provided, that no person be ! 
eligible or quahded to act as a Representative, unless he 
shall have been a citizen of one of the Unhed States i 
three years, and be a resident in the District, or unless | 
he shall have resided in the District three years ; and in 
either case, shall likewise hold in his own right, in fee i 
simple, two hundred acres of land wiiiiin the same ; pro- ' 
vided also, that a freehold in fifty acres of land in the j 
District, having been a citizen of one of the States, and 
beii^ resideot in the D»tri<^, or die fike freehi^ and two 
^rs residence m the District, shall be nocessaty to qual- 
ify a mm as an oiectoi of a Bepreaeatatire. 
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The Represeniaiiveg, thus elected, shall serve for the 
term of two years ; and in case of the death of a Repre- 
tative, or removal from office, ihe Governor shall issue a 
writ to the county or township, for which he was a mem- 
ber, to elect another in his stead, to serve for the residue 
of the term. 

The Oeoeral Assembly, or Le^slature, shall coDsist of 
the Qovemori LMisIatipe Council, and a House of Repre- 
sena^ves. The Xegi^tire Council shall consist of fire 

members, to continue tn office five years, unless sooner 

removed by Congress ; any three of whom to be a quo- 
rum : --md Xhr-. uKwhcr^. of ilic Council sliall be nomi- 
nated and a|ipui[)le(l in iht; lullouiug manner, lo wit: 
As soon :i.s Iti'prc3C(Ualii-es shall be elected, the Gover- 
nor shidl appoint a lime and place for ihera to meet to- 
t:ethor, and ivlien iiici, they shall nominate ten persons, 
residents in the District, and each possessed of a freehold 
in five hundred acres of land, and return iheir names to 
Congress ; five of whom Congress shall appoint and com- 
mission to serve as aforesaid : and whenever a vacancjr 
shall happen in the Council, by death or removal from 
office, the House of Representatives shall nominate two 
persons, cjualified as aforesaid, for each vacancy, and 
return their names to Congress ; one of whom Congress 
shall appoint and commission for the residue of ihe term : 
And every five years, four months at least before the ex- 
piralion of the lime of service of the members of Council, 
tlic sai<l House shall nominate ten persons, qualified as 
aforesaid, and return tlieir names to Congress ; five of 
whom Congress shall appoint and commission to serve as 
members of the Council 6ve years, unless sooner removed. 
And the Governor, Legislative Council, and House of 
Representatives, shall have authority lo make laws, in all 
cases, for the good government of the District, not repug- 
nant totheprtnciplea and articles in this Ordinance estab- 
lished and declared. And all bills, having passed by a ma- 
jority in the House, and by a majority in the Council, shall 
be referred to llic tiovt'inor iViV lii*^ as'snat ; but no bill 
or legislative act wijaievcr, shall bo of any force without 
his assent. The Governor shall have power to convene, 
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prorogue, and dissolve, the Geaeral Assembly, when in 

his opinion it shall be expedient. 

Tile Governor, Judges, Legislative Council, Secreta- 
ry, and sucb otiier officers as Congress shall appoint in the 
Dislrict, shall take an oath or affirmation of fidelity, and 
of office ; the Governor before (he President of Congress, 
and all other officers before the Governor, As soon as a 
Le^slature shall be formed iu theDistrict, the Council aod 
House assembled, ia one room, shall have au^rity, by 

{'oiut ballot, to elect a Delegate to Congress, who shall 
lave a seat in Congress, with a right of debating, but not 
of voting during this lemporary government. 

And for exiending the fundamental principles of civil 
and religious libeny, which form the basis whereon these 
republics, their laws, and constitutions, are erected ; to 
fix and establish those principles as the basis of all laws, 
constitutions, and governments, which forever hereafter 
shall be formed in llie said Territory ; to provide, also, for 
the establishment of States, and permanent government 
theran, and for tbeir admission to a share in the Federal 
couDcib on an equal foodng with the original States, at as 
early periods as may be consistent with the general inter- 
est: 

It is hereby ordained and declared, by the .authority 
aforesaid, That the following Articles shall be considered 
.as articles of compact, between the original Stales and 
the People and Slates in the said Territory, and forever 
remain unaherable, unless by common consent, to wit: 

Art. 1, No person, demeaning himself in a peacenble 
and orderly manner, shall ever be molested on account 
of bis mode of worship or religious sentiments, in the 
said Territory. 

Art, 2. The inbabitanis of the said Territory shall al- 
ways he entitled to the benefits of the writ of habeas 
corpus, and of the trial by jury ; of a proportionate rep- 
resentation of the people in the Legislature, and of judi- 
cial proceedings according to the course of the common 
law. All persons shall be bailable, unless for capital of- 
fences, where the proof shall he .evident, or the presump- 
tion great. All fines shall be moderate ; and no cruel 
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or mmsDal pcmishiDmt shall be inflicted. No man shall 
be deprived of his llherrr property, hut bj the judge- 
ment of his peers, or the law of the kad, and should the 
public exigencies make it necessary, for the common 
preservation, to lake any person's properly, or to demand 
his particular services, full coinpensatioii sliall be made 
for the same. And, in the just preservation of rights and 
property, it is mi Jiir.-sloutl and declared, that no law ouglit 
ever to he niado, ov luvi; force in the said Territory, 
that shall, in any mnnnin- wlialever, Inltirfere with, or af- 
fect, private coniraeis or engagements, bona fide, and 
without fraud, previously formed. 

Art. 3. Religion, morality, and knowledge, being 
necessary to good government and the happiness of man- 
kind, schools and ihe means of education shall forever 
be encouraged. The utmost good fdth shall always he 
observed towards the Indians ; their lands and property 
shah never be taken from them without their consent ; 
and in their property, rights, and liberty, they never shall 
be invaded or disturbed, unless in just and lawful wars 
authorized by Congress ; but laws founded in justice and 
humanity shall, from time lo time, be made, for preven- 
ting wrongs being done to them, and for preserving peace 
and friendship with them. 

Art. 4. The said Territory, and the States which may 
he formed therein, shall forever remain a part of this 
Confederacy of the United States of America, subject to 
the articles of Confederation, and to such alterations 
therein as shall he constitutionally made ; and to all the 
acts and ordinances of ilie United Stales in Congress as- 
sembled, confoiniLtLle iliLTCto. The inbabitanls and set- 
tlers in the said Tcnilory shall be subject lo pay a part 
of the Federal debts, contracted or to be contracted, and 
a proportional pan of die expenses of government, to be 
apportioned on iheni by Congress, according to the same 
common rule and measure by which apportionments 
thereof shall be made on the other States ; and the taxes 
for paying tbeir proportion, shall be laid and levied by^ 
tbeAomontrand direotion of the Leg^tures of the Dis- 
tiwt or Districts, or new Stales, as in tbe oiigpaal States, 
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within the time agreed upon by the United States in Con- 
gress assembled. The Legislatures of those Stsiric^, 
or new States, shall never interfere with the primary dis- 
posal of the soil by the Uniied Stales in Congress assem- 
bled, nor with any regulations Congress may find neces- 
sary, for securing ^e tide in such soil, lo the bona fide pur- 
chasers. No tax shall be imposed on lands the property 
of the United Stales ; and in no case shall non-resident 
proprietors be taxed higher than residenfi. The navi- 
gable waters leading into the Mississippi and ai. Law- 
rence, and the carrying places between the same, shall 
be common highways, and forever free, as well to the 
inhabitants of the said Territory, as to the citizens of the 
United States, and lliose of any other States that maybe 
admitted into the Confederacy, without any tax. impost, 
or duly therefor. 

Art. 5. There shall be formed in the said Territory, 
not less than ihree, nor more than Gve States ; and the 
boundaries of the Stales, as soon as Vii^inia shall alter 
her act of cession, and consent to (he same, stnil baeome 
fixed and estaUished as fdlowg, to wit : the we^m 
State in the said Territory, shall he bounded by the Mis- 
sissippi, the Ohio, and Wabash rivers ; a direct line 
drawn from the Wabash and Post Vincents, due north, 
to the Territorial line between the United States and Can- 
ada ; and by the said Territorial line to the lake of the 
Woods and Mississippi. The middle States shall be 
bounded by the said direct line, the Wabash, from Post 
Vincents to the Ohio, by the Ohio, by a direct line drawn 
due north from the mouth of the Great Miami to the said 
Territorial line, and by the said Territorial line. The 
eastern State shall be bounded by the last mentioned direct 
line, the Ohio, Pennsylvania, and the said Territorial line: 
provided however, and it is further understood and declar- 
ed, that the boundaries of ihese three States shall he sub- 
ject so far to be altered, that, if Congress shall bereafisr 
find it expedient, they shall have authority to !<«ib me or 
two Stales inthatpart of the said Territorywhicb lies north 
o£ an east and west line drawn throi^ the southed^ bend 
tn-exnaneof lake AGchtgui. And iritonmcar any cC tfaa 
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said Stales shall liave sixty ihousand free iiihabilants there- 
in, such Stale shall be admitted, by its delegaics, itilo the 
CoQgress of the United States, on an equal fooling with ihe 
original States, in all respects whatever ; and shall be at 
liberty to form a permanent Constitution and Stale gor- 
emment ; provided the Constitution and government, so 
to be fornaed, shall be republican, and in canformi^ to 
tiie prindples contaiaed in these Articles ; and, so far as 
it can be consistent with ihe general interest of the Con- 
federacy, such admission shall be allowed at an earlier 
period, and when there may be a less number of free in- 
habitants In the State than sixty thousand. 

Art. 6. There shall be neither slavery nor involun- 
tary servitude in the said Territory, otherwise than in the 
punishment of crimes, whereof the parly shall have been 
duly convicted : provided always, that any person escap- 
ing into the same, from whom labor or service is lawfully 
claimed in any one of the original States, such fugitive 
loay be law&llj reclamed, and conveyed to the person 
claiming his or her labor or service as aforesaid. 

Be it ordained by the authority aforesaid, That tbe 
resolutions of the 23d of April, 1784, relative to the 
subject of this Ordinance, be, and die same are hereby- 
repealed and declared null and void. I>one, &c. 

29, xnt. 
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A fortiori, literally, for (hi? slrnng^r |;r"i.Ti.l, or ri^ison. 

Allegiance, Ilia lie, or daiy, which binds thu sii!ij«t or eilizen of ■ 
State to aid and aaaul the Bliite, or Sovert- ignly, in return Tor ths 
protection aSbrded hy the taller. Il iiiiporls, liierrrore, the obliga- 

Amhauador, a public mtnutflr, oftha liigbeat grude, sent abroad by a 
■OrerBign Mate, or prince, to Iranaacl pablic bnaineas with it roreign 
govenitaent, in bebalf of hii own. There are three grades of foreign 
miniKorB. (I.) .Smbauadori, who bsveVie bigbesi rank and ptivi- 
l^ea, uid irtio reprenenl, personal] J, their soiereigo. (3.) Minitten 
FUnfoUntiaTy , wlia have fall pawerg to net for their eovereiga or 
country. (3.) MiniMers Resident, who generally poaaess, or tnay 
pouera, the same pnwera. but bold n aubordinale rank to Ministen 
Plenipotentiary. The c^ptunation of the peculiar righle and duties 

Arrest, the sinzmi: ami di'tiinlion of the person ofn pjrly, by a pnblic 
offiq<T, mu\,-T IL iviir «!■ proci^is from nonie roiirt or MiiL.n^tr^.ti;. 
Thu^, ulnTi n .liciLii-iiLk,.., II nmn in ciisUiiiy, niidor ;. writ, we say, 

ArresI of jM!';e«,t:il, mi ordtr of a court, duocting llirit no judgeriical 

Articles of CoafeJendian, Iho form of a goncnil gov em m«nt, adopted 
by the Status, during tim Hevolulion, fur their union. It was framed 
by the Continental Congress, in 1778 ; and was finally adopted, by 
all the States, in 1781, Bad remained la force nntil the present Con- 
■lilDtiiHi of ttie United States wu adopted, in 1788. Ths arliciei 
inll be fitond, at larn, in tb« Appendix to thi* Volome, pp. 279 — 

Aulrt Droit, ia the right of another, and not in one's own personal 
li^t. Thng, an admioigtratar or cieenlor, who oollecls a debt due 
to the estate of the deceased party, teceivCH it not on his personal 
account, hut in the right, or as repres emotive, of nnolher. 

Bail, a person, who becomes aurety for auoihcr'a appearance in a 

tion ; and nanally, also, that he ahall abide the jndgement of the 
coarl thereon. 

Bailable, iilerallf , where ball may be taken. Thna, a 
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Sill. Thy word hu TVIOD!! ei?D'<i'?.3C!cnrdL[ig Id tlie lliingi. la nbicb 

it i* applied. It may be gi iifn.li'. .i. u , t i Iid a formal, wriiien 

Irutmment When we epi^iii, ,-r., l;i I lii jur- , I.UKialalore, we mean, 

proper rorm. When the Dill b said tu'ljt- pi»9td by ihc Lcgislalqre, 

WbMi Um Bill is passed, aod is approved by the Eiecniive^, or olh- 
wisB beeoaWB a Law, we call il an Act, or Slalute. 

Bill tf Crtdit, a wrillen Inslmmeni, wlilch CDolains a promise or 
afreemenl of Ihe Stale to fty or allow a certain sum of monBy W 
the beater or holder thereof. It is iMued on the credit of tba Stole, 
■nd is designed to circalale as currency. 

Bill of Right), a wrillen Instrnnienl, conlainiDg a pablic dedaration 
of certain general rights of ihe people, which are held nuidamental 

Sills fir riiisi:iv !<"■ 'J'h''~'' :ire written InatrBmentf, coBtun- 

ing bwd proi'ii-^i'il ii' l>r ^i.'L..:~!'(l liv Ihe Lflgislatate, to ereatoarevft- 
nue, or incuriie, w \hti '..uvtinmu-iit ; such as a Bill lo lay and collect 

Bona pile, a phra^^e borrowed from Ihe^Latin language, and literally 
meaning, " in good fahR." We com manly apply it to a person, who 

peeling or kiioiving il lo be wrong. 

Jiolloiiiry Bond, literally, a Bond given by a mHHler Di owner of a 
ahipi or other vessel, pled^ng the bottom of Ihe vesseJ, tliat is, Ihe 
vesitel itself, for the repaymenl of money borrowed upon the credit 
of the vessel , and payable upon the contiiigBDcy, that the vessel pei- 
forma \\ib voyage specified in Ihe bond. 

Cabinit, on abbreviated expreaBion far Cabinet Council, meaning the 
Miniaten of Ibe State, or Heads of Ihe Departments of the Govera- 
menl, who are convened by the Exeontive Mngislrato, Id and 
advise him in Ihe Government. Thns, in the United States, WB 
say, the Heads of the Deparlnienta of State, of War, of the Treas- 
ury, of iho Nav-y, of Ihc Post Office, and of the Law, (the Attorney 
(:>inm\,] mnsiWMs the Cabinet, that is, they arc the privalt confi- 
(Iiniliiil iiih wrs am] coundl of the Fresidenl. 

Ceniu lUinoni,,,. litmlly, a Cfjssion or Transfe of the Goods or I'rop- 
erly „r a piirlj. It is a phrase derived from ihe Roman or civil 

iiis properly, for the benelil of his creditors. 

conferring rights or creating ohiigalions, from the Latin word charts, 
paper orparchment, on which something is wriltea. But, in legal lan- 
anage.aCharlatiiHBally means anritteulusniunent, or grant, under 
flie pabllo seal of ths Govenuneot, oonferring certain righto, prin- 
leges, and antboiitiea, of a public natare, npon certain citizens or 
sdgeots. Snoh were the origuial Charten of Governmeot, granted 
bj Uie Crown to the Ameiioan Colontes. 
Ommnitrion, a writtoi Dooument, signed b; the Eiecndre, or otbar 
proper officer of the Government, oonferring nn aothoiity, or appoint- 
ment to offioo, on some pscaon. Comtuasions to publio offioeHi 
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appomled by the FrsBidsnt or the UniMd SbiMi, an (igned by Ifas 
I^eaident, and bora the great eeal of Ibe United Slates BUmxed 
, tberMo. To commiaiioD, u to give oi grant enob eommiuion to the 
propor pBitj. 

ConfedtTaiiiia, Arlielti q^, eee ArUela Covflderatiori. 

Coniut, a commercial Agent or tlie GoTcrnment, appointed and reel* 
deal in a fi>rei|;D oonntrj', to attend to tin cemnieroial rigfats and 
privilegeg of tug own oonntry, and ile oitiEene, in nth fbteigc 

Coniitienial CmjfreM, tbe general eppellationof the general Congred 
or Legislature, in which all the Stalee of Ibe Union were represent- 
ed , hj tbeir Delegates, during the American ReTolntion. It was 
calJed ' Conlinenlal,' as being for the whole of lha Conlinent of 
America, embraced within the limits nf the United 8tate9,iD contra- 
dUtinction lo a Provincial Congress, which was the Legislative Body 
of a single Slate, Colony, or Proviocc, of the Union. 

right nnd title to land or other propeity. It is usually by an Instru- 
ment under the seal ofthe person making the Iransl^r. 
Copijrighl, the right of an Author to itnexdnsiie publication and nie 
of his worlis. Tor tho period, wUofa is preseribed by law for its oon- 
liniiance, upon his ooniplying wiUi the reqnisites of law, in order to 
secure the seme. 

Crown. This word Is used as equivalent to King. Sovereign, or reign- 
ing Monarch. Thus, we snj, indiffercnlly, such a eraiil was made 
hj, or such a pawac exisls in, Iho Crown, the King, or the Sov- 
ereign. 

UeclaTatian of Independence, the Act by which the United Stales 
severed ttieir oonneiion wilb the Biilish Crown. It mny liu Tound, 
al leogtb, in the Appendix to tbia Volume, pp. I'o — ■21:1. 

SeclaraUtin flf RigUi, of the Continental ('oi)gress, a declaration, 
publisbed Oclober 14, 17T1, and which may be found, at length, in 
lha Anmndii lo this Volnma, dd. 271 — 274. 

Defetiaam, tno parson sgninsi wnom any suit is nrougat ; but, in a 
more limited sense, 11 means tne person, againsl v»lioni any suit is 
btougnt, who appears in conn to acieno, or contest, tne sun. 



eipresB Ihe Jurisdiction, which belongs to Courts ot'llqulty , to enforn 
rights and remedy wrongs, in favor of parlies ; which rights am 
wmiiga Courts of common Low have no aulhorily (0 enforca or TO 



n has in propetfy. Real 
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JSaialt ia the right and intereBt, which a man his in land, or other 
IhiDgBofa Undred Ud permanent Dalare ; such, for example, as on 
intereet in a mill, la a waterfall, or in a priiule wa;. Percoaal 
Eiialt u the right or interest, which a mnn hits in goods, mercban- 
diees, and other movable property, or dobtM and ctediln. 

Ettopptl ia, in Law, the Blopping, or precluding, or preveiiiing, a tHao 
from setting np any fact, or previous art, lo contradict or iiivulidaie, 
nhat bo has since done oradmirled. Thii9, if a man makes a con- 
veyance, hy deed, of land, stEiling therein tlint \\s ban a good tills 
thereto, ho shall be estopped to deny that he hnd any title. 

Excise. This word ordinarily means a lax, nr duty, laid upon same 
ooiiiinodily or thing used, or nianufactured, or sold, in a country. 



alreiidy in the conniry , or lo be sold or manufactured there, and aro 
Ihercforo commonly called "internal taiea." 

Ej: post faclo, literally, after the got i> done. The phrase is ngnmlly 
applied lo laws pnssed to pumsh an act ■« s crime, when it WM nat 
BO at the tinje, when the acl was done. Hence snch lawa are called 
Ex post facto laws. 

Felony. This word wu originally applied to Crimea, which the com* 
moQ law pnniahed by a forfeiture of the lenda and looda of tbe of- 
fender, n being anppoBsd to be derived from ibe leodal law, in which 
" As" sisnified the fief. fead. or estate of die tenant, and « Ion," 
WHICH Aiariifitiu prjce or value. Ti is now cemmonly applied to de* 



<v ttae Rug or Goiemmei 

iC[U tie eiercised by Iben 



Icniul, hy the De- 
lhi! Plalntid', in hia 

ight. Thus, if an 
and battery of A, 
ihe general iaane ; 

ui.iL n, nil' I nil II m. iienieH t\\<\ wiiiuo mamir enarged against bim. 

Tue Reply oJ lha Plainiiff, pulling the mntler of fact on trial, hy tbe 
Jnrr. la cuied lauung (be tsaae. So. where a party, ehuged with 
a OTime, pioads not godly, that la the general lasae. 

Granite, tbe peiwm to whom a grant a made. The perw>B,irtM 
mabea the grani. la called tbe Oranlor. 

Babtai Corptu, llteislly. Have yon tbe Body. The phrsse designatea 
tbe moat emphatic vrorda ef a writ, ianed by a Judge or Court , 
cammanding a persOD, wbo haa another in cnstody, or in impriaon- 
ment, to hare hu body (H^MU Corpoa) before (he Judge or C.n«ri 
■lapartirBlartimeaitdplaBe, — ' 
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mont. The peraon, whether n i>hcri(T, gaoler, or other person, a 
bOBDiJ to produce the body of the prisoner iit the lime and place np- 
pointed ; and, if [he priaoiior i.i illegallj or imprDperlj- in custody, 
ihe Judge or Court will discharge him. Hence it i» deemed the 
great seoority of the personal liberty of the citizen againsl oppression 

Impeachment, in a juridical BCnso, is a written, foraial accoBatian at a 
person, as being guillf of some pablic otlence or mudemeanor. 
When the cha^ea agaiiut him are special/ deKribed uid set forth 
in wriling, they ore called ArticlM of ImpeachmeuL When,' 
emiMile, Ihe Hauie of ReprsBentatirei oTlbe Uniled StMci pcebri 
or ofisn to the Senate written ohufW, agunat uj public o&ar, u 
brang gniltj of high crimes and oiiBdemeBnDri, on which it raqtursa 
him to 1)0 put upon triul, it ia called an Impsachment. 

/a Caput, liletally, in chief, or of Ihe h^iid. Tenants in capUl, ar* 
those tenuots of land, ivho hold them directly, or iiiimediatelj, Sbm 
and niider the King, by his gift or grunt, in contradistinction to per- 
sons who hold hy the K'«nt iif, or uoili^r, iilhi r pei sons. 

Indictment is a formal wriiien .ii iMisutitiu, hv :i Cr^nd Jury, charging 
B person to be goilty of a [liirtitul^ir nijin' nr [iii-ili'inciinur, which ia 

/B/om™ Jiml. This phrase means, in ccu.mon laiiguagc, a crime, 
which is attended with infamy. In Law, it i« usu.illy appliiid to such 
gross, or atrocious crimes, as involve deep moral turpitude and dis- 

.ri^n^ton, Ihe name of a wtit or process, which enjoins or comiDondi 
n man to do or not iq do s panieular act or thing \ and is B common 
process iesned by Courts of Equity, in proper cases. An injanc^n 
of a judgement is an order to the party, who baa obtained a jndg»- 
ment in a suit, not 10 enforce tliat judgement by an execntian. or 

litolcency, an inability of a debtor to ull his debts. Imolvent 
laici are such as are made for the relief of debtors nnable to pay ull 
their debts. 

Jpaafaeto, literally, by this very acL It means, that a certain resnlt 
iaunedialely followi fram that act. Thus, we say, if a man conveys 
his ertote to anothu, he ceases, ipso facto, (by this very act,) to be 
the owner tfaereof. 

Jurs itsUi, literally, by the law or right of war. 

Juri^mdeuce ia, properly speaking, ihe Science of the Law, in which 
sense, it includes all Ihe principles and doctrines of the Law. The 
vrord is sometimes nsed in a more limited sense, and means only the 
eipoaitions and mterprstatiouB of the Law, by Judicial Tribunals. 

Jury, a body composed of twelve men, selected to try qneations of 
fccl in civil and criminal suits, and who are nnder oath or solemn 
affirmolian, to decide the facts truly and faithfully, according to lha 
evidence laid before Ihem. The pointa, wluch uey ore lo try, are 

rically fboaded npon liie written lUegattons of the parties, (called 
pleadii^,) and the paiBtB,OD which the parties requre Iheirds- 
uuon, are called the <sstiss, and the dedaions on those-pointa nude 
b; Ihe jiiT, after hoaiinf the easa, are called Ibav verdict, or find- 
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ing or ihe trnih or ibe boti. Tlw jprj fei the Irid of enm I* Maw- 
tliiiiH cailndtba petit, (or imdl,) or iramrujBrs, (that liiaiBrf to 
uy queilloDs or fut, which ue InVanad w dniied hMween the 

Jury, Grand, i hodj tompoMd ofnolleM Ihni twdre, nor mora tun 
(weDlf-threa mCD, who, nndaroatfa, ban Uw proof oTai^ fntieaba 
crime, or oOenca, with which anj perun ii charged, and thej 
belieta him gailljoB lhaavidaBca,tBeypreaaiitaiiindicliiiaitagaimft 

LaiB, CitU. The phrBas,"dri] Ibw," ■ometinies meaoa Ihehw, 
iriiich rcipecli the private rifhli and property of pennni, in EOntndif 
luMtion to erimuud lew, wUch respects public offences. SometiraBs. 
it IDeani the RoDuin Law, which is commoDl]' called the civil law. 
BomotirDea, oivil law ia need in con trad laiinclion to mlliur]- law, the 
latter being applicable only to perccins in [he inilitnry or naval flervice. 

ioio. Common. The phrase, ■' couiiiion law," is nsed , in England, 
to express all the doctrines and principles of Law, which are recog- 

any positive enisling act or statute or Parliament. It eonslsts of all 
the general customs and usages, which regnlale the rights of proper- 
ty, and all those general principles if jqstice and iTii$r|ireiuiiiiT:, 
which are acted upon in Cimrts of Jnstice, and ail those remedies, 
which ata applied for the redress of wrongs, which cannot he traced 
up to any positive act or etatnte. The phraao, " common law," 
is sometimea used to distinguish the English law from the Roman , 
which is commonly called the "civil law ;•' and sometimea merely 
ta expcesa. Chat it is the law applicable, in cannnan la the whole 
kingdom. The comman Law of each of the American Slalea ia 
that poitiOD of the Ei^ish eommoa Law, which traa been adopted hj 
the particDlar State, m eonneiian with ha own peonliar and settled 
wani and enatoini, and which ia not preacribed hj any act or atatits 
of ^ Bute Legialstare. 

J^ais, ConslilvHonal. Couatitatioaal Law is that brunch of the I^w, 
which relates to the eipoaMon and Interprtir iiin i: ijl' tl:r' roti,tiiuiloa 
of the State or Nation. 

Law, Merchant. That bnuiidi ofthe Laws of Siiiti' or Niiiion, winch 
treats of rights, dlities, conlracta, &c., tespecliiig Iradti, and coni- 
merce, and navigation, and shipping, and gales, and inamance, and 
hills of eichange, and promissory notes, &0. fte. 

Lain, Municipal. Municipal Law means thelaw of a parlienlar eon- 
munity. State, or Kotion, in contradistinction to the law of fhrugn 
communities. Stales, or Nations. 

Lamof JVationt. The Law arNulions b properly that, which regn- 
latea the rights and duties orNations, in respect to each other, and 
the lespectivB sabjects and citizens thereof. That branch, which 
reapecti the riobls and intercourae of the Nations, in Iheir sovereign 
oapBcitiea, is oilen called public international Ian ; that, which re- 
spects the private rights and intercourse ofthe respective subjecla and 
oitizens thereof, ia called private international law. 

Ziaim, fnsoltxnl. Laws mode respecting debtors, who are unable to 
p^y theh debts, and dittribniing (heir property among their crediloic 
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£o!«, Inipeclion. Impection Ihwb nrB sooh laWB ns ore made by ■ 
particiilar StBle, lo ascemin and ftx the qniililj, cliatacier, and rela- 
liue ybIbo, of ils own produciB or nionufaetures. In order lo bkot- 
taia these facts, the producU or maaufactutes are eiamined, oi in- 
Bpecled, by skilful peraoas, wbo »re often sailed iiup«elor« ; a(,G)r 
example, inspectors of praiiaioiu, iupector* of flour, ioipeeton of 

Letters of Margae and Sepriial, Thsn are- latten ander nal. Of 

to make seizure or rcpnaal of tha properly of an enemf , or of per- 
sons, who belong to another government, which gOTommsnt bu re- 
fused lo do justice to the citizena of the cannlry granting Iba letUn 

of marque and reptinul. 
-Vii^no Charts, oi Magna Carta, literally, the Great Charter. Thii 
name is givfln to a formal wrttifln charter, granted hy Kmg John, and 
conlirmed by King Henry III., of England, which solemnly recog- 
nised and secured certain oanmerated rights, privilegcB, and liberties, 
as belonging to the people of England, which have ever since con- 
KtiiLled a fuudnniantal pan of tha constitution or governmenl of 
England. Amojig other important rights, it secured the right of a 
trial by jury in civil and criminal cases, and the right of the subject 
to tha free enjoymeat of his life, his liberty, and his property, na- 
rsd forroitcd by the judgement of his peers, (a jnry,) or 



by iheLaw of the land. SeveraT ofits provisioaa conatitBte apart 
of the Bill of Righta set forth in our present Rtatetuid NaUonal CoD- 

Malversalxom tJi Office. This phrase is applied lo official miademean- 



Malerial Men. Those persons are called, in Admiralty Courts, ma- 
terial men, who supply ships with pro vbions, or eqnipments, or other 
oBlGu, or funiish materials for repairs, and make the repairs on ships. 

Jfone Process, literally, intermediate process, as contradistin^nished 
from final process, in any suit. In strictness, the writ first issned, 
to bring a party before a conri, in a suit, is called oruinal process ; 
the writ of eiecation, which isaaes to enforce the jn^ment in the 
anil, is called the Gnal pniceea ; and all olher proceia or wrila. i»- 
■aed in that anit, are mesne proeeaa. Bnt, in America, means wo- 
eesa is ordinarily need lo describe all process iaaned in n anit. wiiicb 
is not final process. 

Ordinance of \7S7,foi the settlement and govemmanl' oftbs North 
Western Territory of the United States, may be faud, B( length, in 
the Appendix to Ibis Volume, pp. 82S — SST. 
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Parliament. This is the « 
r.reat Biilaio ia ordinarily d 
of Lords, and Honae of Commons. 

ruhiil. :in ubbriivlatod esprcBsioo, signifying teltets- patent, or open 
letiL^rs, or grnnis of the govBrnment, under ihe gient seal ihoreof, 
grjLiLiing HOnie righl, privilege, or properly, to a person, who is thema 
c:iiled the I'atenteu. Thus, the government grants the puhlic land*, 
Ly a patent, to the purchaser. So, a copy-right in a book, or an ax- 
clusive rigbc lo an invention, is granted by apalent. When lite 
word patent ii used in ooDTenatiOD, it ordiBarilf >• limited to a pa- 
tent-right for an ioTention. 

Palealee. The party, who is die grantee of a patent ftom tbe govem- 

Peers. Peers, ordinarily, means the nobitily of Great Britain, who 
have a seat Ul the House of Lords, They are called peers, from the 
Latin word, pares, equals. But the word is also used to signify, 

eiril and orimiuai cases. The trial by jury is Uierefore often called 
B trial by hit (the defenduit'a) peers. 
PerMnoI Eilate. See Ettate. 

PtainUff, ths party, who bring! a iiiit againat another, for ledress of 
eome private wrong or breach of eontraol. He is so called, be- 
cause be makes a plaint or complaint against tbe wrongdoer. 

Flea, the written defenco of theDerendanI in any suit, in denial or 
ayoidance of tbe tnatler chatged by the Plaintiff in that suit against 

Plea, Special. It is a special justiBcation or eicuse, set forth in writing 
by tho Dsfendanl ia a suit, which bars or destroys Ihe FlairlilTs tight 

issue. A justification admits the act ch::rji%l h\ the' I'ljimiff to be 
done or omitted, and justifies the UefE^ndaot in i.uc]i act Qroniission. 
Whereaathe general issue usually denies, that the act has ever been 
done or omitted. 

Plurality of Votes. A person is snid to have n plnralily of votes, who 
has more votes thnn uny other single candidate for the same office. 
A person is said lo have a majority of votes, who has a larger num- 
ber than all tbe other candidates hare, adding all tbeir voles together. 

Prind/dCM means, literally, upon the first view or appearance. It 
ia eammoBly ai^ilied to cases of evidence or preeDmption, where lha 
meaning Is, that the evidence or prasnmplian is to be taken to be 
■nffldent to prove certain facts, until other evidence or presamptiins 
are introdaced to control it. 

Prison Liberties, or Saal Limits. To every pnblio gaol or prison, 
there are certain limited spaces, or local limits, onlside of the vialls 
of Ihe gaol or prison, within which persons imprisoned for debts ate 
entitled to reside, or be, upon complying with the conditions andse- 

limiia, or lil)crtif.'s, arc commonly called the gaol or prison limits or 
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OMMr, i* a privy under the latter. An eisculor is a pr'iv; under Bis 
inlenala. A purehnaer is a privy in estate from the seller. 

Proem ^ Laie. Proceaa means tbe writs ejid other conipalfive writ- 
ten orders, issued in any civil or criminal case, to compel the appear' 
■nee of a parly or witness, or to enforce obedience to the judgement, 
or other order of a conrt of justice. 

Properly in Conlingtaey, is properly, to which there is nn absol nte 
right or title in a party, but its vesting in him is dependent upon a 
fatare nncertain event Thus, a legacy to a man, who is under age, 
if he arrives at twenty-one years, is property in contingency. 

Proprietary. This phrase is ennivalent to owner or nrootietor. But 
it is usually limited to personu. wno tiusurm (i nmit lo lerriiurv. wiin 

the powers of government tlicrfin. inns, ivnn wiisi ii iiit! i-ro- 

prietaty of Pennsylvania, and ijora Baltimore, oi iiiarvjoiiQ; nccanse, 
by grants from the King of Engiann, noi oiiiv iiic ir rii-oiv oi inqbh 
Colonies, but the tight of governing iiiciu, ■.s.^p \ i -ua in nii'iii. 



may appoint u !■ resident,?™ leniiDre. to Derlotin Ins Jiilies. 
Provincial Congrtst, see Continental Cowerm. 
Real Ealale, see Eaiale. 

Betards o/* a Court. These are the written memoriaJs ol ttae trans- 
octioas of a eaort of joatioe, drawn up m form by its regular officera, 
and a^led records, becaiuB Iba acts and doings of the Conrt are 
therein lecoided flilly and trsly, so as to be revived at abiolntelj 

correct. 

Replication is the written reply of tbe naintiff in a soil, to the plea 
put in by the Defendant in the same suit. Itstrae object ia, to deny 
or destroy the validity of the ple.i, as a bar to the suit. 

Repriei't. When a criminal has been condemned, by the sentence of 
a couit of justice, to softer a particular punishment at a particular 
time, and the execution of that sentence is postponed, suspended, or 
withdrawn, for an interval of lime, by tht proper aulbutity, it is col- 
led a reprieve ; from reprendre, to tpke baclt. 

Return-Bay of Process. Whenever a writ or process is issued by a 
court of jostico, to on officer, or other person, lo be by bim eiocnted, 
according to the command tiusraa stated, it usnally contains a filed 
time, when tbe officer u to makearatarnof that writ or proceaa, with 
a written atatamrat of his aola or proceedings done under it Tliat 
time is the retnrn-daj ; and that written statement ig ledmically cat' 
led big Return. 

Bight, Posteisory, A man, who is in possession of property, having a 
right to possess it, is said lo have a possessory right. Thus, a man, 
who hires a horse and chaise for a journey, has s possessory right to 
the horee and chuiss for that jonmey, allhoDgh the person, who lets 
them, is the general owner. So a man in possesaion of land, as a 
tenant, has a poaiessory right in the hmd, ahboDgh it ia owned by 
Ut landlord. 

Serglanl-M-AnBt. The name of the offioor of a la^slativo body, iriio 
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■MTVN proMMNi ud MseufeB tba orden of tbal body spon Mlamn 
oe«udBiu. 

Soea^, a wtscd of bndal origin, ud, in that rjMeni, the tenure, by 
whicb I man holdi landa, it lo render therefor same cenaiii and de- 
terminate lervice, in contradlatinciion to tenure of lands by nncertaia 
Bad precarioDA services, where the tenant was obliged lo render anch 
■ervice as the pvntor might, from lime to lime, rcqtiu'e of hnn. Fret 

Stamp Act. An act or siruuie. whii-h ri>iiiiin'i cprtain papers aod 

enmiierilcd diiiniriicnT'i lo in- -iniiipi'il miii ji unuip by the govem- 



Stalt Triali are [rials for crimes or oifencus in Courts of justice. 
They are called State trials, because the Stale or Govemmeiil prote- 
ontea the suit or indiclmeDt. 



Slaialt. An act or law, passed a Legislature, It is called a 
8ta[n[B, from Stalulvm, a thing ordered or appointed by llie Legia- 




pelenl authority, upon ships or vessels, in proportion to their tonnage. 
Tori is a wrong or injury done by one innn to anolher, or to his prop- 
erty or rights. Il iacludei all trespassea ; bol is a word of larger 
signification. 

Treaty of Peace, of 1T88, is the treatjr made between Great Btitain 
and the Amerinn Slates, by which Great Biitain ackuawtedged onr 
Independence, and surrendered her claima lo oui Territory. It 
ctoied the War for our Independence ; and will be found in tin Ap- 
pendi.t 10 the present Volume, pp. S24 — 829. 

Tretpass is a wrong or injury done by one man to anolher, or to his 
property or riglita. When the word ia used, alone, it means aoma 



A wniiS IS. 

Viva Voce, literally, by [he living voice, or orally. Thus, when a 
witness gives his leslimany in open conn, in Ihe presence of lha an 
dianae, and aaawen, bj word i}f moath, wa aay, hia leslimonT i« 
vtvi von. il his Xmaamaj ii written down, sod read, il Is called 
)U> Doporiiiott. 





should 

>v Ihe governnienl. and require the 
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WarraiU ia a mittea. Haled order, cammaud, or writ, Tequriog and 
anthoriziiii an officer or other peraon to do a partkiDlar act It ia 
nraBllj appliBd to ths prois«aii by nhioh orimiiialt an amited lor 

Writ iif Error is a writ, which autliorixei a CoHrt of JarticB to brii^ 
u ruord btriiro 11, either of the utne Boott, oT another conrt, in 
ariic! to (^lumine and dedds, whsthar tinre ii anj error of law in 
ilie JudgGmeui, or other proaeadioga in tliat record ;aod, if there be, 

Wrii of Habtai Corpat, <ee Bibtat Corpv*. 

30 ZIII. 
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A. 

Absent members of Congreae, 
compelled lo nllend ,1U) ^2!i2. 

AbaolutB goveramenu, the pow- 
era of, 41L 

be pobliahad, 144^ 14^ 2M. 

bound to', 230. 233. 304, 

AcciieGd,mciiaG9 of impeachment, 
86. PrivilBgea to the, 230- 
234. B04. Not bmind to iBBti- 
fy against tbemselves, 230, 233. 
304, EiamiDFition of witnessea 
ngainal the, 231^ 235, 3M. 
CoanaBl for, 231, SM. Mi. 
Conreaaiona of, 2iL 

Acts, public, or tbe States, Tuitb to 
bo given to, 135, 301. 

AdanK, Jobn, Vice-Freaident of 
the United Slatea, 3A. Varioua 
olficea held by, S25. Mioiater 
Plenipolentinry for the conclud- 
ing and signing the Definitive 
Treaty of Peace, between the 
United States of America ond 
his Britannic Majesty, in 1783, 
325. 328. 

AdjoBrnment of Congress, 92, 
292. Billa not approved by the 
Preaident Bt the Ume of, 
10 0. 2113. 

Admiralty and maritime jurisdic- 
tion, juriadiclion of the Supreme 
Court in casea of, 186i l^L 
194. 196. 2Z1. SBIL 

Admiaaion of New States into the 
0nion, 137, SOL 3111- 

Allirmation, aubatitation of, for 
oath, 262, 298. Ml 

Age, of Represeotmivea, E4, IS, 



289. Of Senators, TS, 2S1 
Of Preaident and Vica-Preai- 
dent, 163, 2afl. 
Agraementa between Stales, for- 
bidden, 156,236. See Alliances. 

eioners at, in 1785, 33. 

Aliens, auits by and againal, in the 
coarEa of the United Stalea, 
211. aOIL See Foreignora. 

Alliances, States forbidden ID 
make, 146, 2M. Washington, 
on domestic, 313 ; on foreign, 
32L See Agreements, onii 
Combination. 

Ambaasadora, appointment of, 
172. 173. 299. To be received 
by llie President, 176, 239. 
Salts by snd against, IBb'. 192. 
213. 221. 223. 3M. 

Amendments to the Constitution. 
161. 303. On the election of 
President and Vice-Freaidenl, 
161.163,305. On auiia by and 
ngainal the States, 203. 20S, 
216. 805. On the appellate jn- 
risdiction of Ilie Snpreme Co art, 
both as lo law and fact, 22S, 
304. On trial by jary, 230i 
ML On search-warranla, 237, 
303. On excessive bail, fin ea, 
and puniahmanla, 237,23S, 304. 
Mode of making. 216, 3!12. Re- 
specting religiona tolerance,2M, 
SOS. Articica of, 303. 

Amerinan, Washington on the 

American Colonies, history of the, 
LL Their title 10 the soil, 13. 
Timeaand miioneroflhe aettle- 
meot of tbe. Ig, Goienimenti 
of the, U. Rights ond privi- 
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logei of ihe, 19. LegUlative 

a"Eaglaijd inuoduced into 
the, 20. PoJitical aule of the, 
al ihe lime of the RevolaliDD, 
22. Their conneiion with GreiA 
BiitoiD and with each olhec, 22. 
Cadlrdv<^nieB betweeo the, de- 
termined befure the King in 



Annapalis, meetiag orcoininission' 
eiB Bl, in 1TS6, 83. 

AppeUnte jDriMlictioD of the Ka- 
liaul Judiciarj, 213, 300. 
Bugje,.ioo» reepecling it, 313- 
228. oriaretiorliibnnala, 214. 
21S. On Ihe eTcLosion of, b; 
original jurisdiction, 21S. Ei- 
IBiil of the, 211. Meaning of 
and mode of eierciaing^ 22^ 
Qualified, 227, 3IIJ. 

172-176, 239. By'llio Pre 
ident, 172, 229. By Congr 
and the Ilenda of nepurtinED 
172, 174. 23a. When disci 
lionurj in CongreM, 172, 
2S3. See Coiuuiiaeiaua, and 



litea, 56^^ 104. 290?" Of di- 
rect (niee, 5B-60. 87. 104. 290. 
ApprgpriatioDi, for ormiea, 122. 



Aristociucj', ubaolDlo, or deapotic, 

a. 

Arma, on kosping and bearing, 
2fi4. 803. 

Army, power of Congress as to 
the, 43, 122, 141, 23i. Rev- 
olutionary, 122. Reslriolions 
respecting the, 123. 294. A 
Btonding impolitic, 2G& ; con- 
demned in the Declaration of 
Righla, of 1774, 274. 

ArreBl, membera orCongreBS, priv- 



ileged BB ID, 93, 292 ; under 
the Confederation, 231. 

Lrsenola, 129, 290. ReBenalion 
reapecEing, 130. 

irlicIeB, of Confedenilian. 219. 
or Ihe CoDstiioiion, 289. Of 
AmendiiientHtolheConalilution, 
303. Pro V Isionni, of Peace .aign- 
cd at Paris, in 1782, 321. Of 
the Definilire Treaty of Peace, 
of 1783, 325. Of compact, be- 



the Peop 
Terri 



and StatE 



: of the 1 



Ohio, 331. SefConfedi 

the, 118, 29L ' ^ 

\Memblies of the people, 364, 
393. Claimed in Ihs Declara- 
tion orRigbta, of 1774, Hi. 

ABsembliea, Provincial, 12. Dis- 
solulioD of, by EngliBh gover- 
tiora, 92, 212. . 

Attainder, eOect of, in treason, 
134. 135.239.301. Bills of, n 



, i by CongroBS, 
144. '293 ; nor by Che States, 
146. ISO. 296. 
■ ulhors, copy-righlB for, IIS, 291. 
.yoE and noea.in CoDgreaB,92,^. 

B. 



note, Lord, IS. William 
an vertas, 201. 
ruplcy, power of Congresa 
pectiiig, m, 29i Impo- 
cy of the Butes as to, Ll£. 
power of the President la 
and negalire, 9S, 293. 



tills for 



Eimg reve 



96. 293. 

Bills of attainder, not to he passed 
by Congtesfi, 144, 296 ; nor by 
the atatea, 146, 150, 29IL 

Bills of credit, 146, IAS. Stalai 
forbidden to emit, 146.147.296. 
Meaning of, HI. Emianon of, 
onder the Confede ration, 2BB. 

Bills of iudicttnenl, 231. 
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Unce or considered, 2M. 

BlachiCDoe, Sir WillinDi, oa the 
luily in England, 82. On ex- 
tol c^aea, ^ On counsel 
Bceoaed persona, 23& On lha 
liberty of Ihe press, 2S3. 

Borrowing money, nnder the Con- 
fBderntion, 39.ZH2. Undorthe 



n Port B 



ill, 21L 



BoDDdaries, 

or the United Stulea, according 
toIhaDeGniliveTrenly of ITSS, 
32S. For Sutea in tbe Kanli- 
neatera Territory, S3G. 
Bribery, impeachniBnt for, 8L 
83. 2SS. Peraoni liable to bo 
removod from office for, ITS, 



Cabinet,!;; Ileada of Depnrtinents. 

Canada, proviaion for Ihe accea- 
sion of, to Ihe Confederstion, 
281. Boundaties between Ihe 

tbo Treaty of 1783. 326. ^ 

Capilnl offoncss, and accond (rials 
for, ZMi 232, SM. 

Capimtion taiea, 103j 1M= 2M. 

Captures, 120. IM, 2M. Juris- 
diction in casea of, ISA. 

Cnaes, meaning of, in tbo aflnao of 
the Conaliluiion, 189, ISO. By 
implication, lAl. In equity, 
192. 2L6. 3115. See Equity. 

Ceded placea, power of CongreHH 
over, m, 235. Rcaervulion 

CenaoMbiporibe Prcaa, 2fi2. See 
Preas. 

CeriBuB, proviaion for the, M^. M. 
290. Copitntion or other direct 
taies according to Ihe, 104, 235. 
Ceaaions, les Ceded Places. 

!8 I., 15. 



Chan 



s, in Ihc A 



^hisholni rirmt Georgia, 2Q2. 
;burcb uiid Slute, alliance be- 
tween, cat off, 2H3, 269, 303. 

:ircniloUB voyagea, 1115. ' 

'ilisena, privilege! and iinninniiiea 
of, in each Stale, 242, 301. See 
Conlroversiea, aad Judiciary. 

:ilizensbip, of Representatives, 
B4j 66, T3, 230. Of Senatora, 
73, 231. Oribfl PreaidenI and 
Vice-President, 167, 231. Sea 
NDturalization. 



Couinge of money, under the Cun- 
federntinn, 30, 2H5. Poiver of 
CoDgroaa reapccling, 116, 2M. 
Counterfeiting, 116, 2£LL For- 
bidden to tJie Stalea, I4G, 147, 



156. See Ailinnces. 

CDnr«deialioii',''31.' Foreign i 
poaitions respacling. 32, U 
Power o( Congreaa lo rogulu 
108, 109, 141, 234, Biaie 
nt the adoption of Ihe Cooali' 
tien.lDS. Meaning of the woi 
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ryland and Virginin, meet at 


iiTB. SfeCongreae, Continental. 


Aleiundiin, Meeting of, at 


Coprederation among Btatea, uit- 


AnnnpoJia, S3. 




Co 'run las baa from the PresideDt, 








CDiiimiitee ortho Sintea, nader (lie 




C unfed umtiDii, 




Commoi) defance, protiaian for, 


riuriua iiiti iiuvoiuiioii. luu. 


42. IDl, 141 . 2Sa, 203. 


Articlea respecling, in the Ireuly 


Couimon law, of Engbnd, inlro- 










aecond meetinga of the, 24, 20. 


21L Its elTecle in tho Colonies, 


Declaration of Rights of the, in 


23. Caaea at, under ihe Conati- 


1774, 24j 211. Voting in, 26, 






Common bo cage, IS. 


31. Its powers and tts weak- 










greBB, 93, 292. Of the Preai- 




deut, IflS, 2^ or the judges 




of tbe Supreme Court, tSI. 185> 








for public UBB, 233. 3M. 




Con federal ion, history of the, 2S, 






loid before Iho, for a General 


2S, rmal adoptiou of tho, 2S. 


Convention, 33. Calls a Con- 








clea of Confederation, oA. Fata 


Congraea no coercive authority, 


into operation the Federal Cdu~ 


SQ ; not penal sanction to tlielr 


Btitution, Si. Adjournment ef. 




to Princuton, 123. Compelled 








orderlo preaerve il, 132. Re- 






naCiDD of the, 33. Convention 


2SQ. Freedom of speech nnci 


for revision of the Articlea of, 


debate in the, 231. Sole and 




exclusive rights ond powers of 




the, 2S3. See Confederation. 


tha, 5G, 68, ?HI State of com- 


Congress, the firat under the Con- 


merce under the, IQS. Impoten- 






bnmcnea, 49,2S9. Tmpeachrnept 








391, ?H9. Electiona for, 89. 91), 




2!)!. 232. Meetings of, 90, 2M. 


live department in the, 109 ; of 


Powers and privileges of botli 


judicial power, ISfl. Anlhority 


Houses of, 90, 292. JuVment 


under the, to determine dilfer- 


of elactionB by, 90, 91, 292. 


encea between Slotea, 200, 233. 


Quorumof. 90.91. 292. Abaeni 


Diaregnrd of treaty stipulatiuna 


memhors compelled to attend, . 
BO. 91. 392. Kulen of, 81. Pun- /" 


nnder Ihe, S&Q. Articles of, 
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ishmont and expnlsian of mei 
bera of, 91, 232. Journals i 
to lie kepi, 92, 2flZ. Yens o 
naya of, 92, 292. Adjournmc 
of, 93, 292. Contenipts of, S 
Compainfltion of uieiiibeta < 
S3, 282. Their privilegEfrom f 
7681,93,222. Liherlyofepee 
and debale in, 93, 94. 323. 
Dl3qaal]ficai;oD9 of rrjcmbcra of, 
94, 161, 162, 292, 231. Mode 
of passing laws in, 96, 223. 
of Ihe President I 

L 2aa. 



141, : 



ta of, 93-101 
lay and coll. 
UI.233. Moybor- 
107, 141, 224. May 
nmarce, 1^ 109, 



r, liUL Onlradewilh 
Indian tribes. lOB. 109. 113.294, 
Power of, respocling nataraliza- 
lion, 114, 2M ; banktaplciea, 
111, 231 i to coin money, regu- 
late the value ihereDf.and Hi ihe 
Btandard of weights and meas- 
ures, 116, 294 ; us to Gounter- 
feilidg, 116, 234 i post officas 
and post roads, 117, 294; pa- 
lente and copy -rights, LIS, 234 ; 



committed oa the high seas, and 
ofTcnoes ngainsi the law of na- 
tions, 119, 294; lo declare war, 
120. 141. 294 ; grant letters of 
marqae and reprisal, 120. 131. 



, 122, 1 
aupporl 



123. 141 
maintam a navy, 124, 141, 294; 

val forces, 124, 294; to proridB 
for colling forth the militia, 125, 
12T, 224 ; for organizing and 
disciplining the militia, 126, 
224. Power of, over the Seat of 
lha Govarnmeal, 128, 129, 295; 



over ceded places for forts, mag- 

and other needful bnildinga, 
129. 12!). 23a ; lo make all oeo- 

rying their powers inlo effecCf 
131.296. Implied and inciden- 
tal powers of, 131. 18B, 141. 
191. Power of, respecting trea- 
Bon, 134, 239, 331 ; raspecting 
Ihe faith and credit to be given 
in each Slate to the poblic acts, 
records, and judicisi proceedings 
of every other State, I3S,321 ; as 
to the admission of New Slates, 
137. 140. 301. 336; respecting 
the territory, or other property,of 
theUaitedStates, 138,331. Pro- 
hibitiona on ibe powers of, 141. 
266, 305 ; respecting the slave- 
trade, 142, 395 ; respecting (he 
writ of habeas corpui, 148, 23fi; 

ci^osl faclo laws, 144, '239. 
29S ; respecting appro priationa 
before drawing money from the 
treasury, 144, 295 ; ss lo creat- 
ing lilies of nobility, 145, 23fi. 
Power of, respecting Electors. 



Vioe-PrBsidenoy, 168, 298 ; for 

172. 174. 293. The Praaident 
to give information to, unil re- 
commend measures, 1T6, 232. 
Power of the President to con- 
vene and adjaarn, US, 239. 
Anlhorily given by, to Ihe post- 



ister-gcn 



jrmg B 



Jala jurisdiction, 21 2-224. ^ 226. 
227, 300, 304. Power at, os lo 
deBignaling places for trials, Z2S. 

lha 'Canslimtion, 246, 302. 
Duly of oourIB, respecting lin- 

gsi. Oaths 10 ha taken by 
members of, Mii 333. Ko 
religioas lesl reqaired, 252. 263, 
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8DS. Amendmeiils to the Con- 


109. On trade with Indian 


■Ihationi adopted by. 25i, it 03. 


tribes, 106, 113, 294. On nat- 




uraliznlion. 114, 2ai. On bonk- 




ruplcy, 114. 2£LL On coinage 


prohibiling the free exercise 


of money, 115, 334. On poat- 


tbsreor, 2B5, 259. 303 ; or 


ofbces, and pOBt roads, 117, 294. 






or ofVe press, 255, iSa, 261. 


2!I4^ On the punishment of 


303 ; or tJie rlgbla of Ihe peo- 


piracies and feloniea, 1 19, 2flj. 




On the declaration of war, 120, 




141, 29-t. On Ibe Brmy, 122. 


redreaa of grieVDDCea, 255, 25 &. 


294. On the navy, 124. 294. 


264. 303. He CO mm end olio ns 


As to militia, 125. 234, On Ihe 




Seat of Ihe Government, and oth- 


cording to tbe treely ^f 1TS3, 


er ceded placea, 12S. 235. Gen. 


327_ 32B- Ste Cominerca, Con- 










er laws, 131,235. On the punisb- 




raent of Irenaon, 134, 239. 301. 


ConnEClicnl, aeuled, IIL Chnrlcr 


On State Records, 135, 301. 
On the adniissiiJn of New Slates, 


govBrnrneot of, uL Adopla Ibe 




137^ On the government 


Conscience, tigbla of, 252, 253. 


of Territories, 138. 301. Pro- 


255. 253. 3113. 


hibitions on the United Slates 


ConBtitulion of Ibe United Slaloa 


by the, 142. .305 ; on the Slatee 


of Amorico, 33, 289. Origin nf 


by the, 146, 2Et6. On the srtac- 


the, 33. Adoption of the. 31. 35. 




303. RemnrliaanthefrnmerBar 


of ihfl 'Eieenlive dep^lmenl. 


(be, 35,247, F^ipoiition oriho, 


158. 23fi. On the powers and 




da ties ofthe Preaidanl, 170, ?HS. 


not by tbe States, 3£. Remarks 


On the Judicial department. 




179. 21(3. On the powers and 


Final inlerpreler ofthe, 31. Tbo 






186. 300. 304, 305. On trial 




l>y jT/t 223. 300. Definition 
of treason by tbo, 339. 300. On 


ets by the, 46, 289. Separation 








SQl/ On^ugitive crimina'la and 


Ibe, 47, On the HonsB of 


alavea, 242, 243. 301. Guoran- 


RepreaentativcB, 49, GO, 


Ihe, to ?he 'sintBs, 244, 302^ 


On lbs Senate and ScnBtora, 49. 




64,67,290. On impeach mentB, 




62, es, 78, 291, 298, 299. On 


the, 246. 332!* Considered as 






greas, 89, 291. Onlhc powers 


public''debt, 248, EOZ. Snpre- 


and prlTilcgea of both Ilousea, 


inacy of Ldvlts. ttealiea. and the. 


90. 292. On the mode of paa- 


249,302. OnoathofafHce,2ei, 


aing Jawa, 96, 2SS. On tai- 


298, 303. On religious tests. 


Btion, 101, 141, 233. On 


252. 263, 303. Kolilieation of 


borrowing money, 107, 2SA. 


the, 254,303. Amendmentsto 


On regulating comiDcrce, 108, 


the, 254,333. Regarded as a 
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Dill of Righu. 2M> 3 



ic inr J ,^ro » iden 1,'r eprasi 
lea. Senate, Senutoce, o 



lance or indspeadoiico in ll 
Judiciary aa to, 134. Jnriedii 
lion in. 196. 188. IM. MIL 



23S. SuiU by and ngn 
193. 213, 223, 300. 
Conlempia of CongresaL 



2-19. 298. 302. Remnrks on 
Ifin. Eiprcas and impliod, Lil 
Tho obligation of, 152. Who 
impairs, IM. Insolvent law 



187. 1 



1.200. 221. 300. 



other Stata, ISB. 187i 201 
300. Between cilizona ofdilfer 
ont BtnteB, 186. IMi 205. 221 
300 ; ofthe same Stale, claimlni 
lands nnder gronlfl of dilTcren 
Slalea, 186, I8T. 209, 221. 300 



ir the ci 

thereof, and foreign Sliites 
lena, ot anbjeolB, 186. 137. 210. 
211. 221. 800. 
Conventinna, at Aloiandria and 
Annapnlia, 33. At Philadel- 
phia, fnr forming the CoQsli- 
tntioD, 31. Fnr amendmeats to 



I, 76, 79, 88. 231. Tea 



mony neceaanry to, 76, 291 ; in 
treaaon, 211, 300. 
Copy-righta, 118, 231. 
" irationa, non-identilicotioo of 
tea with, iOA. Not, coaiti- 
ionally, citizena, 208. For- 



Unii 



I oflhs 



CorrnpIiDU of hlood. in treaaon, 

134, 135. 301. 
Council, The, nnder the Provincial 

Govemmenti, 1T> 
Coanael for accused penona, 230. 

304. See Accuied. 
Conmerfeiting aacaritioa and mon- 
ey, 116, 2M. 
Cnuntry, trial by the, 223. Se« 
Jury. 

Credit, Slatei cannot emit hilla of, 
14H. 147. 236. Meaning nf 
bills of, 111. Emisaion of bills 
of, in the Revolution, and nn- 
der tho Confederatinn. U8, 



SIT. Sec Dobi 
:rimea, impeachu 
233. Con 



_, 83, t 



led upon the liigh 

^ ,231. Mode and 

plnoo of trying, 228. 229. 3<>0i 
301. Second Iriala for, 230, 
232. 301. See High Sbbb, Im- 
peachment,' and Oitencea. 
Criminala.ondeliveringnpfuglliie, 
140. 242, 301. 337. Trial of, 
228, 229. 300. 301. Not bound 
to accuse themselves, 2M, 233. 
301. NottobB twice tried, 230, 
233,301. Delivering up fggi- 
tiva, nnder the Confederation, 

Crown, see King. 

Currency, of the country, 116. 
231. Paper, IIB. See Money. 

*nces, 105, 236. 
Customs, use of the word, 103. 



Dane, Nathan, ordinance by, far 
the government of tho Terri- 
tory of the United States notth- 
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tol Cangreai, 2S1. 
Dsbti, public, under ihe Canred- 
emtion, 32. To farelBnera, nn- 
pnid, IL Prohibitions on Ibe 
SlatBi reipscting, U6.H9. 2Hfi. 
Tender in payment of, Ii<L 
149. 296. Stale, ul Ihs adop- 
tion or the Conatiution, 21iL 
Conliacled berore lha adopiion 
of lha Coosliiution, valid after- 
word, 248, 302. WaahiagloD 



nlhei 



:, 311. 



Declornlion o( ladapeodEoce, 12, 

24. 21. 315. 
Declarstion of Rights, in 1774, 

24. 371. 

OBclaralion of wot, 120, lAL 2M. 

for, 42, 101, 141, 289. 293. 

DeBnitiTS Treaty of peace, be- 
tween the Unilsd Stntee of 
America «nd his Britannic Maj. 
tHy,32A. See Peace. 

Delaware, settlomenl of, 12, 16, 
Proprietary goTemment of, IH. 
Adopts the Constitution, S5. 

DologDtos, to the Coatinental Con- 
gress, 26, 272, 280. For re- 
vising the Articles of the Con- 
federalion, M. The choice of, 
and representatioik by, in tbs 
Cuiiiinemal Coagresa, 2E1L 

Deniocfulio govemmenla, fealnrea 

DBpartmeoiB, see Heads of the 



of Cangresa to liy and collect, 
103. aas. Meaning of, 1113. 
DkHoovery, title founded npon IhB 
right of, 13. Effect of, upon 

DiaqunliRcaliona of members of . 



CongroBs, D4, 161, 
291 



Dock-yards, 129, 295. Reserva- 
tions respecting, 130. 

Domestic inauricclions, soppres- 
eione of, 244, 302. 

Domeaiio niiinuractutea, enconr- 
Qgemenl of, 113. 

DoiHealic tranquillity, on insuring, 
42. 289. 

Dutch, early settlements by the, 
in New York and Delaware, 12. 

Duties, evils of wont of uniformi- 
ty in, nniong the Stales, ii. 
Power of Congress to lay and 
collect, 101, 233. Use of the 
word, 103. Uniformity m, re- 
qoired, 104. 234. On imports, 
lOB. 290. Not to he laid on 
eiports, 105, 295, 2flfi. By 



K. 

;aat Greenwicll, manor of, held 

in free and common socage, UL 
Iducation, Washington on instilu- 

liona for, aU. 
Ilocliona for Congress, 89, 90, 

291. 222. Judges of, 90, 91, 

292. 

;leclDrB of President and Vica- 



ising, 166, 29Z. Time of 
r voting, 166. 291. 

ions for,''50, 61, 289'. 

inla, 142,235. See NaWr- 
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Equity, cnaes a( Idiv and, IS6. 

IS!). Ifl2. ai6. BQfl. 
lIsliibliflhinBDlfl of Teligion, uncon- 
1, 2fi0, 239, 303. 



Euio| 



I or, to 



Amerlcn, 13. 
Ex poll facto tows, prohibilioa 

of, bv the Union, U4, 2afi ; by 

the States, 14«. ISO, 2M, 
EiciacB, power of Conereaa (a lay 

nnd collect, 101, 22 

liia word, 103. Unifon 

required, 104, 2M. 
Eieeuled nnd eiecnlo 

Ifii. 

ElBCution of the law 

dent 10 like cnre 

177. 2M. 
ExBCUtivB departmao' 



Unily in 
dent, 
EipBiidiluri 



:d ba published, IM. 

duties on, 106, 225. 
, by the Stales, IOC. 



Fact, jDrisdiction of Ibo Sui 
Court as to the law and 
226. 300.301. 

Faith otid credit to be given 
acts, records, nnd judicb 
ceedings of tha States, 133. M^, 

Farewell Address of Wf 

Federal ConBtitniion, se 

raloniei, 119, 242. 294 



ed, 23S, 304. 
First Colony, onder 



359 



only of HS3, 321. 

Ilion of, 138. 

!S, Washington nn, 



•.e Coi 



Fareign debts, non-pn^ment of, il. 

.See Debts. 
Foreign iaflueace, Wnshingloa on, 

31iL 

Foreign judgamenta, proof of, ISfi. 

hy'^tha President. ITS, 289. 
Jnrisdin 

Foreign powers, reaistanee to, by 
individunl Stales, 43. The faith 
10 bo given to the nets, records 
and Judicinl procesdings of, llih. 
Preaonts and fnygrs from, pro- 
hibited, 145,^ Con trove rsiea 
whh. 210, 300. Cnnnol bo 
coRjpellcd 10 becouia paniei). 



lea, 116, 221. 
129. 29S. KoB 
ling, 130. 



held by, 323. Minister Plenipo- 
tenlinry for conclnding and sign- 
ing the Dafiuilive Treaty of 
Peace, between the United Stales 
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tioni by, 21fi. Definilive Trea- 
ty of Peace botwoen Ihe UuUeii 
of America and, S2A. 
Pence belween FraDce and, 
SO. See King. 
Georgia, eetlled, IS. Govemnient 
of, at Ihe commencement of tlie 
RevDlutioo, la. Adopla ilie 
Conalitnlion, as. Cbisholm cer- 



. of deb 



, 146, US, 23£. 
, the Colonial, U. 
Provincial, U. Proprietary, IT, 
18. Charier, 17, 13. Tbe 
Revo] utio nary, 26. Tbe three 
great powers of, Of the 

Territory northwest of the Ohio, 
;39i32a. Republican, guaran- 
tied to the Stales, 244.24S.302. 
Rights or, as 10 religious inter- 
ference, 2M. Difficully of fii- 

inarl» on, m lbs Declatalion of 
Independence, 275. 



ander Pro 



icial goi 



ea, 92, 212. Powen 



Grand Bank, ihe privilege to lalia 
liah on Ihe, according to tha 
treaty of 1183, 321. 

Grand Jury, 231. See Jorj 

GruuLi, 151, US2. 

Greal Brilain, ice Peace. 

Guaranloe of a republican farm ef 

246. 3112. ' ' 



Habeas corpus writ, provision for 
lbs righl to the, in tbe Norlh- 
western Territory, 139. 324. 

it, 143^23^ Meaning of the, 
1A3. On the excrciaa of au- 
thority respecting, 221. 
Hardwieko, Lord, on appellota ja- 
rlsdioion, 2ill. 
Harlley, David, British niinisler 
plenipoleniiarj for signing Ihe 
Uefiuiiive Treaty of Peace, be- 
United StaJee n" 



Ameri 



c Ma- 



joaly, in 1783, 32i. 3 
Heads of the DepDItmenta, reilric- 
tioDs respecling the, 94,95, i<9a. 
President may require the opin- 
ion* of the, 17D, 171, 2aB. 
Appointments by tlie, 172. 174, 



119. 2M. Jurisdiclion in caaea 
of Climes commillcd npoD the, 
1S7, 19fi. 198,300. See Crimes. 

lialory, of the American Colonics. 
11. Of the Confederation, 2tL 

loaso of Commons, election of 
Speaker by the, G2. Impeach- 
ment by the, 63. Money bilb 
originate in the, 91. On the 
right to wilneiBsa, by accused 



bills, 9L 
louse of ReprcseDtalives, in Ihe 
colonian, IT, la. See Represen- 
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seta, lowB Tor, un- 
, 146. IBO, 248, 
ilBuning of, 154. 



noceasnryforoonyiclion, 76,79, 
281. Mode ofirLa) in. 78, 231. 
The judgemont to be rendered 
in cases of, 79, 88, aSL Per- 
snna liable lo, 81, 83, ITS, 2M. 
Eilenlof the power of, 81, 293. 
OHencoB for, 81, 83, 8^, 232. 
lar^taiemei 



ting, 63. Nc 



.ioD of. 88, 

'ing hj.m. 



17ft. 172. 238. 

Implied powers of Congrosa, 131. 

133. 141. 191. 
Implied prohibitions on the Stutea, 



Imporl 



migrai 



loy, end collect, 101, 233. Use 
oflhe word, 133. Uniformily 
in, required, 104, 234. 
In rnpite, 16. 

[ncidenlal powers, of Congresa, 
131. 141, lai. Of the Presi- 
dent of Ihe United States, ' 

Independence, declared, 13, 24, 
27, 2Ifi. Admitted by Great 
Britain , 24. 325. 

Indians, title of the, to the aoit, 12. 
Rights and privilegea retaioed 
by Ihe, li Power orCon{ 



108, 109, 234. 
113. Good faith 10 



with th 



EX. 361 

towards, in Ihe Norlhweatern 

Territory, 335. 
IndictmontB, 230. 231. 232. 304. 
Indirect [axes, meaning of, 133. 

119, 181. 2^ 2B4i 233. 
loflueneo, foreien, Wcsbington 
on, aUL 

54, 5B, 74. 290. Of Senutora' 
73, 291. Of the President and 
Vice-President, 161, 211S. 

WashinglDn on, ^314. Sec 

reapecting, m, 294. By the 
States, 155. 
Inspection lawa, proviaioa aa to, 
106, 293. 

ary, 317.' ^ 
Insnrreciione, snppreasion of do- 

meElic, 244, 3112. 
Invasion, frotection against, 244 , 

332. 

Invemiona, patents for, 118. gB4. 



!, 304. 

John, King of England, Magna 
Charta wrong from, 23. 

Journals of Congress to be kept, 
92,292. 

Jadgemeot to be rendered in cases 
of impcachmenl, 79, 88, 231, 
Not pardonoblo by Ihe Presi- 
dent, 88, 170, 172. 238. See 

I odgeuienla, foreign, proof of.l35. 
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of officB of, 174, IBl, 1B2. 
289. 3M. Compensation of, 
1S5, SitO. Iinpeachnble, ma. 
Tenoro of office of, in different 
Slaleg, 2M. Fnnctiona of the 
Niilionnl,22B. In the Torritnry 
northwest of the nvai Ohio,331. 
Judicial power of Ihs Senate, Tfi, 
231. 

Judiciary, nnder the Constitution , 

Ihcf 174, 181, 1S2, BUa, 300. 
Indiapensiibleneas of the, 179, 
IM. Montcsquien on the, ISO. 
Two ends of government to ba 
HlLoined by the, IfiL Eslnb- 
lishmenls of courts, ISl. m. 
FrDviaioa for the mdependence 
of the, 182, 183, 31U1. Ju- 
risdiction of the, IBfi; in CDses 
n rising onder the Constitntlon, 

186. 188. 190. 221,223. MB ; 
under the laws of tha United 
Slatai. 1B6, IMi IM. ML 
223i 300; Qnder trealies. 186, 
189. I BO. 216. 221, ap. 300 ; 
incuses of tnw Bad equitj, 186. 
189. 192. •ZIB. 300. 305 ; in 

other poblic ministers, 160, 
192. 213, 221, 223,300 ; eon- 
snla, 186. 193, 213. 223. MO ; 
nf admirollf and nmrUime juria- 
diclion, 186, 187, 194, 195^ 
221. Z23, 300 ; of eaptnras, 
187, 191. ; of criiuas upon Uie 
high seas, 186; 187, 196, 198, 
300 ; of controversieB, lo which 
the Ignited States ia a partj, 

c^roTersieirijel woe a atlile», 
136. 187. 199, 200. 221.300 ; 
between a State and citizans of 
another State, 186, 187, 199, 

201. 223, 300 ; in snita brought 
by and ngalnat a. Slate, 186. 

202. 217. Sfln. Jnriadiction of 

cilizena of different Sislee, 1B6. 

187. 205. 22Jj 3M; of the 



different States, 136, 1S7, 209, 
221, 300 ; between a Statu, or 
(he citizens thereof, and foreign 
Slates, citizens or aubjects, 186, 
197. 210. 211. 221, 223. 300. 

diction by the, 212, 30^ ' De- 
laila leapecting the original and 
appellate jariBdictioa of ilie, 213 
-227. Bound by the Consthu- 
lion, laws, and treaties, 219, 
311-2. Objectof the, 232. Ei- 
claaive powers of 'the, 223. 
Non-intorferenco of, with Stale 
courts, 221. Jurisdiction of the, 

2^320, 304. ' ' 

Jntiadiclion, see Appellate, Jadie- 

iary, and Originnl.' 
Jury, trial by, and 'Of inctdenta, 
223. 300. 30-1. Object of it, 
223. Grand, 231. 
Jostice, establislinieat of, 40, 289. 
Administrulion of. iS. Evila 
requiring, 4L Kulional, en- 
joined by WBshitiBlon, SIS. Sft 



K. 

King, authotily of the, in the Pro- 
vincial E'"'etninenla, 17-21. 
Rights and prerogativea of the, 
23, .Approbation oflbe Speaker 
of the lloDse of Conimona by 
the. 62. May prorogue Purlia- 
inenl, 02. Negatived laws pro- 
hibiting the aluve trade, US. 

siaa between Coloniea, 2UQ. 
Sec George III. 
Knowledge, importance of, in 
Membcra of Congrcsa, 62. 
^Vaahington, on institutions for, 
311. 

L. 

Laity in England, S2. 

Lands, under the Articles of Con- 
federation, 29. Ceded (a the 
government, 12S, 200. Jnti^ 

rPhpeclini; , 209. 
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Law SQil equity, cases of, 186, 

1B9. 192. 2IB, 8M. 
law and fuel, junsdicllon of the 

Supromo Court OB lo, 224^ 220, 



119. aai 

Uwa, Tor new coDDlilee, 2L 
Inelfioacj- gf, onder Iha Con- 
redemlion, 30. Mode of pae- 
»iiig, in Congress, 96, ESS. 
Power of CongrBBslo mnke nee- 
esHory and proper, 131. 235. 

poll facto, by Congrase, M4, 
2aii ; by lha SlatBB, LIQ, ISO, 
Impniiins the oblignlion 
of contraoia, 146, I6U, 248, 
296. 3fli ITniformily in inler- 
preling, 181. Dnly of llie Praa- 
ideat respBcting the faillifal ei- 
ecation of the, 177, 233. Jo- 
riadiclioD in CBBCa Dnder (he 
United SlnteB', 18Gj IMi 190. 
216. 221, 223. 300. Suprema- 
cy of tha Confililulion, treotiea, 
and, 240j 302. Wnahingtan, 
on oppoailiona to the, 313. Ste 
Canimen, Congress, and Ju- 
didary. 

Legal lar.der in pnymont of debts. 



liB Confadaration Bad Cou- 
ion, 47, 43, 289. Advan- 
ofihe diviaioo of, in Con- 



3 fai I 



) Ravoli 



my, 132. 
Lihacty, on Becoring Ibe bleasings 
of, M, 2S9. Of speech and da- 
bate in Congress, 93, 94, 232, 
Religious, 262, 253, 255, 259. 



Licenlioasnsas of the preis, 2Si. 
Life or Jimb, second trials for, 230i 
232. 304. 



8, articles leapucting, 
eaij of 1788, 821. 



iMehly. 



neigbhori 



Megazines, 129,235. lleservatian 
respecting, 133. 

Magna Charta. 20. Vnlnablo pro- 
visions in (he, 251. 

Mail roBlea. 117, 23i. 

Marilinia jari^iclion, power of lha 
Judiciary in cases of admiralty 
and, 186, 187, 194, I9G, 221. 
223,330. 

120, '121, 23i, By the Slalesi 
DQCDnstitutiona], 146, 236. 
Maryland, Battled, Ifi. Proprietarj 
government of, IS. Accedes to 
the Confedaraiiau, 2B. Com- 
trjieHieaaTB appointed by, in 
1785, 33. Adopts the Consli- 



with Plymouth, Ifi. Charter 
ernmcnt of, 19. Recom- 
ids n Continental CongroBs, 
Adopts the Coustitutioc, 
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Mililnr; ealablbhrnenli, Waibing' 

ton on, ail. 
Military oHicera, diaiiaciion be- 



lion, 232a 235. 
MililLi, power of Congress 
llie, 125. 221. Discipline 
goTcrnment of Ihs, 116, 
Camiuonder of the, when 
led out, 128. 2Bfl. An 
inenl of tbe Conililutioii 
specling tbe, 261, 303. Right 
of the, to bear arma, 261, 365, 
303. Inipoclanco of the, 265. 



It of, 



172, 173. 333. To hi 
hy Iho Presidenl. nS, 
riadiclion of the Judlc 
lae. 192. 213. B2I. 223. 300. 

Sli?siaaippi River onij 

ries, freedom of llie, according 
to Iho Ordinance for the gov- 
ernmanl of ihe Norlhweslern 
Turrilory, 140, 33B. A boi 
diirj of Ihe United Stales, 3 
Freedom of the, nccordiog 
Ihe treaty of 1783, 323. 

ModeofpasaUis laws in Co ogre 
293, 

Money, borrowing, under the Con- 
feilemtion, 29. ML 2aS. Coin- 
nga of, under llie Confeilera- 
liop, 30. 2SI. Power of Con- 
gress for borrowing, 107. HI, 
SMi HI to coining, US, 211 ; 
regulating tbe vulae of, 116, 
2M ; and counterfeiLiag, 116, 
23J. Approprialion of, for ar- 
mies, ip, 123. 234. On ap- 
propriating, before drawing 
from the treasnry, 144, 236. 
States forbidden to coin, 116, 
147, 236. See Bills, and Pa- 

Ho me aqa Ian, on the judiciary, ISO. 
Morality, indiapeusable 10 polillcal 
prosperity, SIS. See Religion. 



Naval om^ 
Kavigalior 



lal of, S2. 

■or of CongiB! 



43. 121, 141, 291. 



Neighboring Sisles, Abbe Mubly 



New Ungland, origin of tbe Stale 
of, L6. 

NewHamphiro.aoitlod.liL Gov 



New Y 



It of, a 



I, 12, 16. fiov- 



mcnt of the Revolution, IS. 
ConceBsiona of teniiory by, 2S. 
Adopts the Constitution, 3a. 
New- York cily, tbe aeat of govero- 

menl, 31. 
Nobilily, prohibiUoo of titles of, by 
" 1, 145, 231i ; by tho 



Siste 



, 156. 2 



by Ibe President, 
172,173, 233. 
Nonh Carolina, sellled. Ifi. Gov- 



Prudeedinge of, respecting the 
ndoplion of the Federal Cuusli. 
tutino, M. 
Northeaitern boundary of the UoU 
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ted Slntes, nccordhij to the trea- 
ty ornss. 320. 

Nonhorn Colony, ondec Ihs cbar- 
tor ofJnmes I., 1^ 

NontiWBsiern boundary of the 
linked Stalea, according (o Ibe 
treaty of IIBS, 326. 

NorlhwealarnTerrilory.m, Peo- 
pling of the, 133. Dane's ordi- 
nnnce forlhe government of the, 
139, 329. Division of tlic, into 
Slatei, 140^ S3S. Articles of 

Slates asd the people and sfstea 
of the, 331. 



I, 252, 3: 



. Of 



252. 2B3. 303. Of SutB officefs, 
2^2^303. Woahiastonon.an. 
Obligation of oonlracla, 'impsiring 
tho, lie, 15 

OHonCBB, for impsHchment, SI, gS. 

83,233. Against the law of na- 

llona, 119, 231. See Crimes. 
Omee, lenare of, by Represenln- 

lives, 60.52.239 ; by Scnalora. 

07,11,290. DisqnoliBcalions of 

iiig, 94, 232. Prohibition to 
hold foreign, IM. 29fi. Tenure 
of, by the Presidant, 159. iM. 
29S ; by the Vice-President, 
169, 161. 29C. Appointments 
to, 172-115. 223. Removnl 
from, m. Tenure of, UAi 
by judges, IBl. 1S2. 300 ; by 
jiidgei in diSerent Btales, 200. 
See Appoinlmenli, Oaths, Qoal- 
ifioalions, and Vacancies. 

Officers, United Statea", to be 
commiBsioned by iho President, 
17B. 299. Appoinlment of mili- 
tary, ondcr the Coafederalion, 
232. 285. 

Ordinance of the Continental Con- 
gress, of the IBlhof Jnly, 1787. 

31* 



for tho governmant of the terri- 
tory of the United Stales nonh- 
wesi of the Ohio. IM, 823. 
iriginal and appellale jurisdiclion 
of the National Judiciary. 212. 
300. BuggestioDa reapocting it, 
213-22B. Of inferior tribnnalB. 
214. 2ia. On the eiclusion of 
the one by ibe other, ais. 

P- 

aper money, prohibited, 146, 
147. 14B. 149. 2M. In the 
Revolution, 143, US. 
Pnrc)onH,not exiending to impeacli- 
meni, gS. 110. 172, 2M. By 
the President, 111, 2aa. 

over IhB ''colonics, 2^ 2IL 
Stamp Act pnaaad by, 24. May 
be prorogued by the King, 92. 
iniea to a suit, 18B. 203, 300, 
304.305. 
Party, Wusbington on tho eSects 
and evils of, 312, 311. 

■ace of 1733, indilferen^iT'of tho 
BlE.tes as to taialion aflertlie, 
during the Confederation, 3L 
Disregard of tha, under tho 
Confederation, 2alL Definitive 
ity of, between the Unite 



Stat. 



of Ann 



and his 



Majcjty, 321. Provis- 
ional Articles of, signed at Pari^, 
in 1782, 321. 
Penal eanctiong, the Confederation 

without, SO. 
Penn, William, IS. Feriui Lord 

Bollimoro, 2flL 
Pennsylvania, Delaware a depau' 
dency npon, 12. Settled, UL 
Proprietary govemmenl of, liJ. 
Adopts tho Conslitotion, 3E. 
People, the Constitution frarued by 
the, Sfi. Elect RepreaenlalivBS, 
50, 239- Right of tho, 10 as- 
semble, and peiition for redress 
ofglievances, 2G4, 3113. 



Petition, right of. 2 



.. a03, Claini- 
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cd ia (he Declaration of RighU 
lit 1774, 21i Hejectod by the 
King ofGrBDl Britsla, 228. 

Philadelphia, Convenlioa at, for 
rorming ibe ConatltaliaD, 34. 

PLrncics, power la defiiia and paa- 

Plncesoflrkl ofirimea. 22S.229. 
3U0, :nu. 

Plodgea of Eleclora, 106, 161. 

PlymouLb Compan)', 15. Sellle- 
JUBHI by the, 15^ IS. Union of, 
ivilh Jlossaclinaetta, Ifi. 

Poll tasea, 103> Ifli. ^35. 

POBl in aster-general, suits by lHo. 

Peat olBcea, 117, 2iL 
Poal roada, UT, 234. 

llouaen of Congresi,' 90* 

He served lo tbo Sutea and peo- 

Preaid^M, R^reaenHlivea^ 
Bta, Senators, and Slules. 

Preamble of lbs Conalitution and 
the Bipoaitionorit, 31,299. 

Fre3antiaentB.23U. 231. 232. 3M. 

foreign powers, prohibilioa of, 

14 5. aae. 

Preaiilent of iho Senate, Vice- 
President of tbs United SlateB, 
74, m. Senatorinl chair vacal- 
od by tbo, T6, 3M. See Vica- 
President. 

President of the United Slalea, 
impeachment nnd tcial Dfthe.76. 
78.83,291. Cannot pardon, in 

172,2113. Power of the, to ap- 
prove nnd negative lawa, 93, 
223. Billa not approved by the, 
at the adjournment of Cnngress, 
03. 100. aim. Commandor-in- 
chief of the army, navy, and 
Biililia. 127, m, las. Power 
of, 10 call out thB militia, m. 
Duration and tenure of offiDB of 
the. 1B9, 160, 236. Ra-eligi- 
bilily of the, 160, Ifil, VlQO- 
Presidsnt parfonning tlia datie* 



of, liL 163, 164, 168, 298, 
306. Mode of electing the. 161. 
163. 164. 2!>6. 397. 896. 
aonlificuiiona for, 1ST, 291. 
Reaignation of the, 1G8, 29S. 
Proviaioa for vacancy of tha 
olBce of, 168, 29S, SI16. His 
compensation, 169, 169, 2118. 
Oath taken by itae, 169, 2ilS. 
Powera of, 170, BSB i to re- 
quire the opinions of the Headi 
of Depanmeoia, ITfl, IIL 
2aS ; to grant rapriavea and 
pardona, 171, 2!JS ; to make 
treaties, 172, 238 ; appoint- 
menta to office, 172-176. 222. 
Removal from office by the, 
174. Dotiea of, 17a, 299. Tn 
give iafiirmation to Congiesa, 
and recommend meaaures, 116, 
299. To convene and adjoarn 
Congrees, 176, SM. To re- 
Riiivo nnMinaaudors and other 
public iBinistera, 176, 23S. To 
take care that tha lawa be faitb- 
fully Bieouted, ITTi 399. To 
commission all lite olScere of 
the United States, ITS, 299 
Incidental powera of the, 173. 

Preaa. liberty of the, 2iin . 261, 303 
Reatriciion of (he, in foreigii 
CO antrias , 2SS. Loosareasoning 
on the, 2G3. Licensing the, 
26a. LicentiuUBDeaaofthcaGl, 

Princeton, ndjourniaent of tlis 
Cnnlinental Congreea to, 129. 

Private property, on taking for 
public naes, 230, 233, 304. 

Privilege from arrest, 93.381.392. 

Privileges of citizana, 242, 301. 
See Controveraies, arul Judic- 
iary. 

Prizes, juriadiction in caaes of, 194. 
195. See Captures. 

Prohibitions, on the United States, 
142. 295. On the Slalea, 146, 
296. or religions (eata, 252, 
253,2a9,M3. Ofreligiona ea- 
tablishmenta, 255. 269, SOS. 

Property, private, taken for pablw 
■ ae, 230, 23S. 364. 
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'la^uin^j by tho King, nnd bj 
overuorfl, 112. 

_13. 

viaqlnl AeaBinbllsB, Disso- 
iilioa or, by Englisb gDvernorB, 



isiDnalArticlea of Peace 
Bl Paris, in 1782. 321. 



Public Jaods, Dwaed by tbe Crown, 
23. Coneessians or, by Virginia 
and New York, 23. S« Ceded 

Public ministers, oppoinlment of, 
172. 173.299. To be received 
by Ibe President, ITS. 299. Jd- 
rixdiclion of the Judicinry over, 
166, 192. 213. 221. 223. 3M. 



donnb]B,gg.l70,lTl,2Ha. Of 
membors of Congross, 91, 292. 
For counlerfeiling eecnrilioa and 
current coin, lie, 2M. Of pi- 
racies, fuloniea, and oSences 
Dgainsl tho lat! of nalions, 119, 
294. or treason, 13i, 135, 
am. Of innocent persona. 135. 
Cruel and unjust, not to b 
flicted, 233, 3Ui 



ns.ror electors of Rep- 



isident and Vica-Frciiden 



dent, 162, 163, 297. 3M. 
R. 

RAlilicalians of the Conilituli 



Effect 



be givi 



Congress to. 108, lOB, UO, 
141. 21LL Meaning of Ills 
words, IM. See Commerce. 

Religion, freedom of, 253, ZB3. 
255, 259. 303. Right of gov- 
ernment to interfere in, 260. 
Washington on tbe necessity of, 
to political prosperity, 31S. 

Religious establish men l<i, nncooati- 
lutional, 255, 259, M3. 

Religions teats, 252, 253. 239. 
3U3. 

Removals from office by the Pres- 
ident, UA. 
Repreeenlsiion, in Parliament, 
2i, 213. The principle of, 50, 
61. The rigbt of. 213. In ilie 
Territory northwest of the river 
■Obio,332. 
Representatives voder the Colon 



Gove 



Kept 



n, 1 



of, in Con- 
gress, 49,50. 289. EleclioD of, 
by the people, 50, g9, 289 ; 
a<Ivaa(agesDfit,50,51. Quali- 
ficaiions of electors of, CO, Si, 
289. Serve two years, 62, 289. 
Knowledge and eipetience re- 
quisite in, 52. Qualifications of, 
54, 13. 289 5 as to age, 54, 73, 
289 ; ns to citizenship, 64, 65. 
73, 290 ; Bi to iubabitancy, 54, 
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65,T4j290. Apfionionmenl of, 
56-62. IQj. 23'). Realriolion os 

On ths manner of upporlioning, 
53, 290. Supplying vaconciei in 
Iha, 62, 290. Clioice of Speak- 
Er.and other offiCErab} tlie, 62, 
290. Tlio power of impeoch- 
ment in the, 62, 63, 8S, 87, 290. 
Nol impenchable, 83. Puniab 
Tor contempts, SS, 9S. Disqunl- 
ilicaiiona of, 94, 232. Bills for 
raising revenue, to originale with 
(he, 96, 293. Cannot he elec- 
lora of President and Vice-Pres- 
ident, 161, aat Choice of 
Praaidant by, 162, 163, 1G3, 
237, 305. Ste Congress. 
Reprieves, granted bj- the Preri- 
dent, ill, 2aa. See Pardons. 

J-iO, 'l21. 2SA. Forbidden to 

Ihs States, MB, 2aiL 
Republican form of government, 

guarantied to the several States, 

244. 245. 302. 
Republics, teniurka on, 267,270. 
Reserved ponera and riglits, of the 

people, 264, 265, 26ti. 30G. 

Of ilie States, under the Confed- 

£rBlion,21!L 
Resignation of President, 163. 

2SS. 

Resalvea, contnined in the Declar- 
aiion of RighU, 213. 

hy the Union, 144, 295 ; bj thp 
Stales, Hi. 150. 2M. 

Revenue, measures of Great Brit- 
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